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Hundreds of great corporations have turned ty 
Cardineer as the most efficient means of handling 
records. Built on the wheel principle it house 
6000 cards within easy reach of the operator, Ip 
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and three times over old methods. Portable 
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ELP CONSERVE FUEL! 


Vv 


tified by A. G. A. 
ting Laboratory. 
sY," up. Descrip- 
folders supplied 
for your trade. 
le for new Catalog 
Prices on Barber 

sion and Ap- 
¢ Burners, and 
Hators. 


N the present emergency, conservation of every kind of 

fuel is part of our war program. Gas companies are keenly 
aware of their duty, not only to their customers, but to the 
nation—to be helpful in advising economical methods of oper- 
ating all gas appliances. Any air conditioning or heating equip- 
ment, water heater, kitchen range, or other gas-burning ap- 
pliance, when fitted with a Barber Regulator, at once gives 
better service and greater fuel economy. Barber Regulators, 
which are extremely sensitive and mechanically perfect, assure 
long reliable service. Built with the finest of working parts 
and diaphragms, they are precision devices in every detail. 
NOW is the time to help save gas—recommend Barber Regu- 
lators to your customers! 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


JARBER eacssone REGULATORS 


ber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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RIEAID 

Pipe wrench 
sizes are 
6” to 60” 


RILS Ib Housing Doesn't Break 


So... no repairs —no repair 














expense. —no wrenches out of use 


® When you use RIZEIDs, you 
don’t need so many _ spares 
around — for these wrenches 
usually last till you lose them. 
Ask any of the millions who use 
them. They'll tell you also that 
the full-floating hookjaw and the 
adjusting nut always works free- 


ly, never bind. The no-slip jaws, 
handy pipe scale on hookjaw 
and comfort-grip I-beam handle 
are also things you'll like. For 
economy and easier work, buy 
the RIEAID — at your Supply 


House. 


Rt 


* PIPE 


- & 
25 


TOOLS & 


SEREE 


Elyria, Ohio, U.S. A. 
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Pages with the Editors 


— late Chauncey Depew used to tell about 
the three professional men (engineer, doc- 
tor, and lawyer) who fell into a friendly argu- 
ment one day about which had the oldest 
profession. The doctor went back to the Garden 
of Eden and pointed out that the Lord made 
Eve from a rib of Adam, thereby establishing 
the practice of medical surgery. 


“Ou, but even before there was a Garden of 
Eden,” said the engineer, “the Lord had to 
separate the lands from the waters and that 
was obviously an engineering job of cosmic 
proportions.” 


“But before that,” asked the lawyer, “what 
existed ?” 


“NotHING but chaos!” agreed the other two. 


“THERE you have it, gentlemen,” bowed the 
attorney, “it must have taken a lawyer to make 


that.” 
¥ 


HICH brings us to a consideration of the 
present state of public utility regulation 


W 


ERNEST R. ABRAMS 


The FPC faces an obstinate confederacy of 
state regulatory commissions, flying a 
flag of revolt. 


(SEE Pace 267) 
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JAMES H. COLLINS 


The girls are taking to the road like ducks to 
water—but there are problems. 


(SEE Pace 281) 


in the light of recent decisions of the Supreme 
Court, with all due respect for that august 
tribunal. It is going to take the engineering, 
accounting, and some other professions quite 
a while to rig up new standards for the guid- 
ance of regulatory commissions in the future, 
now that some of the old signposts have either 
been torn down or so discolored as to lack their 
former authority. 


Even the Federal Power Commission, which 
has been in the vanguard of the proponents of 
a new order for public utility regulation, has 
had its own court victory pop up in such a way 
as to confuse, if not dismay, the FPC staff 
attempting to codperate in a regulatory pro- 
ceeding with the Arkansas commission. The 
FPC staff found, in a word, that under the 
Hope Natural Gas decision there was nothing 
to prevent a state commission from giving an 
entirely different, if not conflicting, emphasis 
to the same evidence in contrast with the posi- 
tion taken by the FPC. What is more, such a 
state commission order would presumably be 
entitled to the same high degree of presumptive | 
validity in the courts as an FPC order based ‘ 
on the same record. 


WE do not know how the FPC is going to 
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he sales record tells the story 


f RILEY PROGRESS 
the BOILER INDUSTRY. 


Relative increase in sales volume is a true indication 
a company’s progress within an industry. Riley 
piler sales have increased over three times as rapidly 
ssales of the total boiler industry. Riley 1942 boiler 
es were 2098% of sales in 1934. 





The tremendous increase in Riley boiler sales is to a 

ge extent due to the many large central station instal- 
tions made by Riley in recent years. This swing to 
iley reflects the outstanding engineering and design 
haracteristics of Riley Steam Generating Units. 


You are cordially invited to visit some of the 
ent Riley central station installations. Such 
isit will make perfectly clear to you the rea- 


RILEY BOILER 
s for Riley’s progress in the boiler industry. 


SALES OF BOILER 
7’ _ \NDUSTRY AS REPORTED 
7 BY U.S. DEPT. OF COMMERCE 


COMPLETE STEAM GENERATING UNITS 


BOILERS-PULVERI 








“ AIR HEATERS - ECONOMIZERS + WATER-COOLED FURNACES 
KER CORPORATION, WORCESTER, MASS. 


STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 
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8 PAGES WITH THE EDITORS (Continued) 


work this out, although the last word we heard 
from Arkansas was that the “codperative” pro- 
ceeding might be salvaged, after the state board 
had gotten to the point of subpoenaing FPC 
witnesses. However, it is not the first time 
that FPC has run afoul of some of the ideas, 
jurisdictional and otherwise, entertained by 
various state regulatory officials. The fracas 
at the Chicago meeting of the National Asso- 
ciation of Railroad and Utilities Commissioners 
last fall is perhaps best evidence of that. 


In this issue we present an analysis of this 
situation by the well-known New York city 
financial and business writer on utility affairs, 
Ernest R. ABRAMS. 


¥ 


are in this issue we present another rela- 
tively frequent contributor, JAmes H. 
Cotuns of Hollywood, California, who gives 
us a readable account of problems of training 
female personnel to relieve the man-power 
shortage in public utility operation. 


A FRIEND of ours in the gas utility business 
told us not long ago a pretty good story along 
this line about a couple of young ladies who 
were employed in the meter inspection and 
repair department of the maintenance division 
of a certain large eastern gas utility. It so 
happened that some of the maintenance and 
repair trucks were housed near this department 
and one morning a maintenance man had occa- 
sion to get out of stock, a large, ball-shaped, 
pipe-cleaning device known in the trade as a 
“go devil.” It is a curious looking instrument, 
surrounded by chains and spiny bristles, to 
remove obstructions from the walls of mains 
as it is pulled or pushed through. 


THE repairman had slung it in the back of 
the truck and, by chance, also happened to lay 
his own hat on top of it. 


“Wuat is that funny looking thing in the 
back of Joe’s truck?” asked one of the young 
ladies, straining her eyes through the window. 


“THAT'S a go devil,” said her companion, 
who had been around the plant a little longer. 


“WELL, it’s a good name for him,” responded 
the first, “and he certainly needs a shave.” 


¥ 


Fo nearly six years now, a pretty good job 
in the field of public utility regulation has 
remained vacant in the District of Columbia. 
It is the post of “People’s Counsel,” which is 
duly provided for, by act of Congress, and pays 
a fairly good salary as such jobs go. The last 
incumbent was a well-known attorney in regu- 
latory circles, William A. Roberts, who re- 
signed to go into private practice in Wash- 
ington. 


Anp why has the President (who has the 
MAR, 2, 1944 


WILL M. MAUPIN 


The people need a special sort of district attor- 
ney to represent them in regulatory 
proceedings. 


(SEE Pace 288) 


responsibility of appointing the People’s Coun- 
sel in the District) not attempted to utilize this 
tempting morsel of political patronage? The 
answer is a tribute to the sincerity of Presi- 
dent Roosevelt, who has no use for a people’s 
counsel in principle and never did have. Back 
in the time when he was governor of the state 
of New York, President Roosevelt vetoed an 
act of the state legislature which would set up 
a similar post for an official to represent the 
ratepayers of New York state in proceedings 
before the state public service commission, 


In his veto message, Governor Roosevelt 
gave as his opinion that the creation of a peo- 
ple’s counsel would in effect divert responsi- 
bility which should remain with and be exer- 
cised by the public service commission itself. 


ANp so, when the post in the District of Co- 
lumbia became vacant, President Roosevelt 
simply did not appoint a successor and the 
chances are pretty good that he never will, as 
long as he remains our President. But there are 
honest differences of opinion on this subject, 
however, and in this issue we present the argu- 
ment of a former state regulatory commis- 
sioner who thinks that there is a field and a 
function for a people’s counsel or some similar 
official operating under an alternative title. The 
author is Witt H. Mauptn. He was for many 
years a member of the Nebraska State Railway 
Commission. 


Tue next number of this magazine will be 
out March 16th. 


se 
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{ he one calculator that’s different... 





HY is printing so important in your calculating work? Because 
i's printing, a feature exclusive with the Remington Rand Print- 
ing Calculator, that can save you figuring time, stretch your 
manpower, expedite your work. Here is the only calculator that 
prints as it multiplies electrically, prints as it divides automatically 
...the only calculator that is also a complete listing adding ma- 
chine. No re-run for proof... no duplicate machine operations .. . 
no time-wasteful copying from dials. And with every rapid opera- 
tion, the printed tape provides a permanent record of accuracy! 
Call our nearest office or a demonstration of the Printing Calcu- 
ator. Take a look at the simplest operating machine that ever 
clicked off a calculation. See for yourself the clear, compact key- 
board that invites touch-typing speed. Learn why the Printing Cal- 
culator has been so widely adopted for costs, estimates, invoices, 
payrolls, inventories, taxes, formulas, and percentage problems 
of all kinds, 


This machine available on WPB Approval, to help con- 


serve manpower, expedite war work, maintain necessary 
civilian economy. Talk it over with our Representative. 


wh 


More than a calcula- 
tor. More than an 
adding machine. 


Truly a complete 
figuring machine. 


= 


g g 


No specialized train- 
ing required. Anyone 
can easily operate it. 


and 


e only PRINTING calculator with automatic division 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








In This Issue 


In Feature Articles 


The state comissioners’ dispute with the FPC, 
267. 


Restatement of powers conferred upon the 
Federal Power Commission, 268. 


New river not navigable stream, 270. 

FPC license to construct dam and storage 
reservoir, 272. 

Provision of Federal license disputed, 273. 

— between Federal and state jurisdiction, 


State commission antagonism toward Federal 
Power Commission, 278. 


Jurisdiction of the Federal Power Commis- 
sion, 280. 

Training trainwomen is somewhat different, 
281. 


Experience in training women, 283. 
Acute man-power problem, 285. 


Problem of women employees after the war, 
286. 


Public counsel needed in utility rate cases, 


The “integrated bar,” 290. 
Defense counsel at public expense, 292. 
Wire and wireless communication, 294. 


> 


In Financial News 


Taxes versus share earnings, 298. 


Retiring securities by partial 
method, 298. 


Preferred stock refunding expedited by new 
law, 


Canadian “new deal,” 301. 

Stock and bond prices (chart), 301. 

New developments in the natural gas industry, 
302. 


distribution 


e 


Conversion of Detroit industry from peace to 
war (chart), 303. 


> 
In What Others Think 


Five years under the Natural Gas Act, 304, 
New book on public power, 306. 

Echoes of the Hope Natural Gas Case, 308, 
REA reports on co-op law, 310. 

Labor coercion of government charged, 311. 


LaGuardia denies municipal workers’ right to 
strike, 313. 


v 


In The March of Events 


NARUC depreciation group, 314. 
Natural gas users asked to economize, 314. 
House gets Plumley plan, 315. 

News throughout the states, 315. 


* 
In The Latest Utility Rulings 


Regulated warehouses exempted from Federai 
price control, 323. 

Order requiring disposition of write-ups not 
unconstitutional, 324. 
Service to military camp approved, 325. 
Authority required for establishment of car- 
rier systems on existing conductors, 325. 
Confiscation not involved in temporary rate 
case, 326. 

Power project license denied for failure to 
meet state requirements, 326. 

Rate increase changes hand-set telephone 
charges, 327. 

State approves stock transactions to aid hold- 
ing company simplification, 327. 

Miscellaneous rulings, 328. 





PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full iext, 
pages 257-320, 51 PUR(NS) 


MAR. 2, 1944 


10 











Babcock 
each at 
psi. Lone 
very eff 


qs 


eral 


2, 1944 Public Utilities Fortnightly 11 


CAN ENGINEERED SOOT BLOWER INSTALLATIONS 


Pee oe 




















Babcock & Wilcox Steam Generators, 660,000 Ibs. per 
each at 1250 pounds pressure. Soot Blowers take steam at 
psi. Long element life, easy operation, straight elements 
very effective cleaning are obtained by the use of the 





HyVULoy elements pages |4 and 15, HyVULoy Protective Bear- 
ings page 16, air cooling and pre-cooling, slow-speed LGE-2 
heads—pages 6 and 7, over-arm support. Slag screen, water 
walls and tubes in the open pass are maintained slag-free by 
Retractable Model T-2 elements. 


new VULCAN catalog fully describing VULCAN equipment appears in the 
Sweets, and a copy is available on your request. 


SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Cyrus CRANE WILLMORE 
President, National Association 
of Real Estate Boards. 


Epiror1AL STATEMENT 
Selma (Alabama) Times-Journal. 


Davin B. RoBERTSON 
President, Brotherhood of Loco- 
motive Firemen and Enginemen. 


C. B. TINGLEY 
Division manager, Kansas Gas 
& Electric Company. 


Harrison E, SPANGLER 
Chairman, National Republican 
Committee. 


CHARLES E, WILSON 
Executive vice chairman, War 
Production Board. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MONTAIGNE 





“There was a time when an executive order was a rarity, 
but not so in your America as it is today.” 


+ 


“When the time comes that utilities can serve their 
patrons without reservations, there will be a greater 
tendency on the part of the people to appreciate things 
they once took for granted, and unselfish patriotism that 
is being evidenced now will pay big dividends in the days © 
to come.” 


> 


“American workmen are watching their pay checks, and 
today they find a substantial and growing difference be- 
tween their rate of pay and what is taken home. We 
wonder if such government procedure will eventually give — 
a rate of pay of $60 a week to a man in the cab of a loco- 
motive and permit him to take home only $10 a week.” 


» 


“We have two types of workmen. One type works with 
his hands only, the other type works with his hands and 
also his HEAD. The latter type works a great deal of 
overtime, the result of which provides work for those 
who work with their hands only. Encouragement to the 
provider type would seem more appropriate.” 


» 


“The country is told at intervals what it is thought 
proper to tell them. The people do not know what com- 
mitments have been given or what grandiose schemes for 
world progress may or may not have been adopted. From 
the statements of the Vice President and others it would 
appear that there are influences in the administration 
which would establish a world-wide WPA at our ex- 
pense,” 


* 


“Our American democracy is a hardy plant; but surely 
we have learned by now that democracy in any country 
can be blighted by the many deadly parasites which will 
always attack it if they can. I refer not merely to Jap- 
anese beetles and Nazi bloodworms, but also to an Amer- 
ican breed of maggot which has been all too numerous of 
late, and which is trying to break through the skin of 
democracy, and suck the life blood out of it. There are 
too many men who are ready to spread the poisons of 
falsehood and hate at every turn.” 


12 
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170 pounds of jyling man with 
7470S OF BACCACGE 


Norden Bombsights 


Years of experience in precision 
manufacturing are enabling Bur- 
toughs to produce and deliver the 
famous Norden bombsight—one 
of the most precise instruments 
used in modern warfare. 


New figuring and accounting 
machines are also being produced 
by Burroughs for the Army, Navy, 
U. S. Government and other enter- 
Prises whose needs are approved 
by the War Production Board. 


3, ACCOUNTING AND STATISTICAL MACHINES e NATIONWIDE MAINTENANCE SERVICE e BUSINESS MACHINE SUPPLIES 


Nearly 15,000 pounds of baggage go overseas with every Yank, 
to make him a better fighting man, and a safer fighting man. 


Stowed on board are his outfits of clothing, designed espe- 
cially for the particular tasks ahead of him; his weapons, the 
best in the world; drugs to guard his health and save his life; 
food to sustain and nourish him under any conditions; equip- 
ment to shelter and assist him in the field. Nothing is denied 
him that will increase his fighting chance. 


Multiply these tons of varied equipment by millions of men to 
conceive the staggering procurement job involved, with its 
tremendous volume of necessary figure-work. The speed and 
accuracy essential to this and similar vital wartime figuring 
tasks are being provided by thousands of Burroughs adding, 
calculating and accounting machines serving war industries, 
government agencies and the armed services. 


BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICH. 


Burroughs 
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14 REMARKABLE REMARKS—( Continued) 


Excerpt from monthly letter 
of Transportation Association 
of America. 


S. P. VECKER 
Vice president, Carolina Power & 
Light Company. 


EpirortaL STATEMENT 
Knoxville (Tennessee) Journal. 


McALISTER COLEMAN 
Writing in The Nation. 


WENDELL L. WILLKIE 
Former president, Commonwealth 
& Southern Corporation. 


Haroip L. Ickes 
Secretary, Department of the 
Interior. 
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“The public is usually given some plausible pretext for 
the imposition of political nostrums. There was the de. 
mand for ‘security’ growing out of the depths of the de. 
pression ; there were the ‘ill-housed and ill-fed.’ The goy- 
ernment came forward with one experiment after another 
to ‘fill the gap’ left in an economic system which private 7 
business failed to plug up.” 


“We [United States] have yet to find means of utilizing 7 
our vast and abundant resources, and unless business 
and industry learn how to keep men from the terrible ‘i 
experience of unemployment and from the fear of want ~ 
which makes them willing to sacrifice freedom and op. 7 
portunity for a promise of security, we need not com. 
plain when we ourselves become dependent upon a dole” _ 


® 


“To the student of history it is perfectly clear that the © 
country’s union organizations are riding for a fall. If 
their leaders are proceeding on the theory that they will © 
‘make hay’ while opportunity offers and take a chance on 
the future, then no one will be disappointed. But if they 
feel that the kind of high-handed treatment handed out to 
the country during the present day is a good-will builder 
for the future, they are going to be badly fooled.” 


» 


“Right now 40 per cent of all the aluminum used in the 
war effort is made with juice from the big Columbia river 
dams. And these are also energizing magnesium, electro- 
chemical, and electrometallurgical works, shipbuilding 
and lumbering, military establishments, codperatives, pub- 
lic utility districts, and publicly owned municipal utilities. 
... And the salmon are getting up the ladders all right 
without benefit of ‘free’ enterprise.” 


> 


“We must put an end to the period when failure in 
private endeavor has been a passport to government serv- 
ice; when crass political machines have dictated the ap- 
pointment of foreign ambassadors and high judicial of- 
ficers; when our minority groups have been by turn ex- 
ploited and then protected for political purposes; when 
extravagance in public expenditures has been accepted as 
proof of love of common man and evidence of a liberal 
mind.” 


* 


“It has come to me from several sources recently that 
I am in favor of nationalizing the coal business. . . . 1 
want to say that I am not now, and never have been, in 
favor of the nationalization of the coal industry. I be- 
lieve in individual initiative and in private enterprise, 
whenever private enterprise is able and willing to operate 
to the advantage of itself and without injury to the econ- 
omy or the political and social institutions that the people 
have set up for their own good.” 





the Switching Equipment 


SPECIALIST 




















As you seek Quality and Service - re- 
member that R&IE has been a specialist in 
the problems of Indoor and Outdoor Switch- 
ing Equipment for over thirty years. 


Shown here is a normal production 
line of Hi-Pressure, Self-Cleaning - Contact 
Switches, possibly on the way to some War 
Production center. 


The flashover test, shown at the top, is 
one of the several methods used to check 
design and performance. 


Th This same production may be serving 
The Load Tests made during de- you some day when peace-time reconstruc- 
velopment, during production, and tion calls for a broader application of re- 
after years of service, demonstrate liable switching equipment. 

that Hi-Pressure Contact Switches 

carry their rated load year in and R&IE will continue to specialize in the 
year out under all service conditions making of this equipment long after the 

* present War-time emergency. 


RAILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA... . In Canada—Eastern Power Devices Ltd., Toronto 
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Save to Win me e | . . | 
with these four simple rules »2z/IS @ vita princip @ 


of battery care: 


of utility operation 


Keep adding approved water at 
regular intervals. Most local water 


is safe. Ask us if yours is safe. ° ° ° 
Conservation of materials is no new story 
Keep the top of the battery and 


battery container clean and dry at to : the _— who operate public utilities, 
all times. This will assure maximum With thrift and efficiency they have always 


protection of the inner parts. e 
planned for conservation. 
Keep the battery fully charged— 
but avoid excessive over-charge. > 
A thereat leiibery vill ink ener They’ve squeezed the last ounce of use 
when charged at its proper voltage. out of materials and equipment in thei 


4 Record water additions, voltage, care... and today, that need is intensified. 
and gravity readings. Don't trust 

your memory. Write down a com- hi: 8 : 

plete record of your battery's life One helpful principle to follow is that of 

eitery. “Compare readings. “Buy to Last—Save to Win.” Buy quality 
If you wish more detailed information, or products and equipment, then care for it to 
have a special battery maintenance prob- sd es 
lem, don't hesitate to write to Exide. avoid needless replacement. That consetv 
We want you to get the long-life built : : ; 
a cates Dilla Malbery. Ack tor. booklet raw materials, labor, and space in factories. 
Form 3225. It frees these productive elements for esset- 


tial war production. 


, 
— Fxide 
THE ELECTRIC STORAGE BATTERY CO: 


CHLORIDE Philadelphia 
BATTERIES Exide Batteries of Canada, Limited, Toronto 
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raincoats for building exteriors 


Ten years ago our scientists started working on 
a more effective way of restoring the masonry 
surfaces of concrete, stucco or brick buildings. 
Today America’s buildings are able to profit 
from our long research. For we have created a 
coating which welds itself mechanically and 
chemically to exterior surfaces. It is called 
Waterfoil and is manufactured of irreversible 
inorganic gels, It forms a hard, heavy, fine tex- 
tured surface coating from which water vapor 


A. 6. Hom Company extattshea 1207 
Building Materials Division 
Long Island City 1, New York 


may escape. Water absorption, however, 1s im- 
peded, thus preventing serious reinforcing bar 
rust and spalling. Waterfoil contains only non- 
critical materials and is now available so that 
you can decorate and restore your disintegrat- 
ing masonry walls and preserve your buildings 
for tomorrow. Any careful workman can apply 
Waterfoil. Send for the literature on Waterfoil 
now; all maintenance executives and property 
administrators should have it. 


WATERFOLL 


THE UNIQUE TREATMENT FOR EXTERIOR MASONRY SURFACES 








OEE 
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THE cooperation of the electric utility 
Ustry with the watthour meter manufacturers 
ikept the design and development of the 
watthour meter well ahead of meter- 
ements. Thanks to this cooperative 
meters will again play their 


SANGAMO ELECTRIC COMPANY 


Poh GE) Bev e 


e Whatever the demands of the gas in- 

dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 


@ Mr. A. L. Smyly ye 
President 
Pere aga 
nge 
Goverecr Co. 





IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL ELIZABETH NJ 
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SAVE MANPOWER, 


MAINTENANCE, SPACE, 
AND ORIGINAL COST! 





y 





Model 105 Auto-Air on standard 114-ton truck illustrated 


"Mitten, 


Power Take-Off in the truck-drive shaft eliminates separate compressor engine, 
drives Davey Air-Cooled Compressor from the truck engine providing extra 
truck space for men, material and equipment. Davey Air-Cooled Compressors and 
H. D. Truck Power Take-Offs are engineered for the highest operating effi- 
ciency. Davey originated truck-driven Auto-Air Compressors and has more of 
these units in service than all other manufacturers combined. Davey alone offers 
Auto-Air Combinations . . . Compressor and Power Take-Offs . . . Guaranteed 


as a unit. 
Davey Auto-Air is available in 60, 105, 160, 
210 and 315 cubic feet capacities. In addition 
to standard Auto-Air Compressors, Davey 
offers Compressor-Welder Combinations for 
mounting on the same truck, driven by the 


rd in} truck engine through the Davey Heavy-Duty 
ry is ANY hs Power Take-Off. : 
Com fo CISION Ca. Write For Complete Davey Catalog E-172. 


Davey Compressor Co., builds a complete line 
KENT, OHIO of Portable and Stationary Compressors, Heavy- 

Duty Truck Power Take-Offs and Pneumatic 
of ok te RS. oe Saws. 


PRINCIPAL “CEUEES 
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ee plays a big 
part in Pan American World Airways’ busi- 
ness ... not only in the huge Clippers they 
operate, but in every departmental activity 
as well.: To speed up the writing of initial 
records Pan American Airways selected 
Egry Business Systems because they save 
time, money and materials, and assure com- 


THE EGRY REGISTER COMPANY © Dayton, Ohio 


Egry Continuous Forms Limited, King and Dufferin Sts., Toronto, Ontario, Canada. 


EGRY TRU-PAK 


EGRY ALLSET FORMS 


EGRY SPEED-FEED™ 


% % 
Seem: 


ee 
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plete control over every recorded trans- 
action. Q Big businesses all over the country 
have found it profitable to use Egry Systems 
for the making of all handwritten and 
typed records. You, too, will find it bene- 
ficial to investigate the adaptability of Egry 
Systems to your business. Q Write for liter- 
ature which gives complete information. Or 
a free demonstration may be arranged at 
your convenience. Address department 
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Doorways Need EXTRA 
Doors Must Be EXTRA Efficien 





The famous i locking slat 
Here’s the way to safeguard your plant at door- construction ficient coil- 
ways and, at the same time, get the extra measure ing actio lus rugged 
of fast, efficient door service you need for today’s protection! 
production. Install Kinnear Rolling Doors! Kin- 
near’s interlocking-slat curtain not only gives you 
tough, rugged protection against fire, intrusion, 
sabotage, wind, storm and accidental damage; it 
also gives you smooth, easy, space-saving coiling 
upward action—the key to maximum door con- 
venience. And with Kinnear Motor Operators, 
these famous doors will save you still more time 
and labor; they permit as many strategically 
placed remote control switches as you desire. Kin- 
near Rolling Doors are built any size, for any type 
of building, old or new. Write today for full de- S 
tail. The KINNEAR Manufacturing nasa il, iKionen -idueer -Oeer- 
2060-80 Fields Ave., Columbus, Ohio. Mor saves time and labor 
- permits remote controls. 
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CLEVELANDS built-in adaptability to 


meet the many varied 
field conditions enable them to handle the toughest ditching jobs 
on the roughest going and in the tightest spots. 


Some of the reasons why Clevelands come through under the most 
adverse conditions are:— 


= Their correct, compact, time - tested, clean cut, wheel-type design. 


2 Superior construction, modern engineering and mechanical excellence 
™ assures strength and ruggedness with the elimination of excess weight 
» and bulk. 
3 Extreme ease of operation and maneuverability because of broad 
full crawler mounting. 
4 The quickly reversible Arc Conveyor permitting the throwing of dirt 
™ on either side of the ditch at desired distance. 


5 A multiplicity of digging and traction speeds always available to oper- 
" ator, enabling him to cut at maximum speeds for the work at hand. 


6. Ample power to carry through in any soil and over the toughest terrain. 


These are some of the reasons why CLEVELANDS have been preferred equipment for the digging of 
hundreds of miles of pipe line ditch and why they are in use today on many varied government wor 
projects. s 


Yow THE CLEVELAND TRENCHER COMPANY ‘oe 
X f the Small Trenche ND 17, OHIO 


A 20100 ST. CLAIR AVE Pioneer o Vv 
CLEVELANDS’ Save More...Because they Do More 


CLEVELA 


——) 
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LET’S ALL GIVE THIS MAN 


« Gfatal by he 


Traveling men are today probably operating under 
heavier handicaps than any other group. With gas 
rationing, crowded trains and busses (more frequently 
than not running on late schedules), and hotel accom- 
modations virtually unobtainable in many centers, 
these “ambassadors of the brief case’’ deserve a world 
of credit for carrying on in the face of many obstacles. 
They neither ask for or receive any special favors, but 
plug away bringing to their customers about the only 
thing many have to sell today—service. 





Of course, a great number of our products are 
necessary and vital to the successful pursuit of the war. 
Other lines have been discontinued entirely for the 
duration. Selling, as such, is virtually a thing of the 
past, but engineering and technical assistance, par- 
ticularly in maintenance and installation work, is very 
important. We have retained our entire staff, which 
has been carefully built over the years, to bring those 
in the field the maximum knowledge and experience in 
measurement and control. 


Some of our service engineers have been temporarily transferred to other jobs 
in our organization, such as, expediting, engineering and manufacturing, where 
special talents could be best utilized in producing war goods. They have willingly 
sacrificed their personal desires in the interests of their Country. When Victory is 
won, they will again be assigned to their territories to call on old friends whose 
contacts they sorely miss. These men are now having a hand in writing the 
future. They deserve a big hand from all who know or have worked with them. 


PITTSBURGH-NATIONAL METERS 


PITTSBURGH EQUITABLE METER COMPANY 


Atl. ° 
taaes. Chicago MERCO NORDSTROM VALVE co. eae Cite ay ae 
Brooklyn Columbia Main Offices Les Angeles Seattle 


Buffalo Houston Pittsburgh, Pa. New York Tulsa 
NATIONAL METER DIVISION, BROOKLYN, N. Y. 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 

Trash Racks 

Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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Freedom as we have always known it 
is worth any effort needed to preserve it, 
and, for that reason, America is today 
defending with the combined resources of 
the nation our right to continue living in 

ur established pattern. Industry's part of 
the war job is its vast production of ships, 
tanks, guns, and other kinds of fighting 
machines and materials. 

1 in the background of this visible 
more dramatic production. operate 
public utilities, supplying unrationed 
er for both war and civilian needs at 
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lic utility and industrial power 

for propelling naval and cargo 

is playing a substantial part in 

war effort. B&W engineering and 

duction skill have built into its boilers the 

stamina to endure today's gruelling drive. 

With today's accelerated experience 

yielding more complete answers to such 

problems as behavior of metals at high — 

temperatures, action of fuels in slag-tap 
‘and dry-ash furnaces, circulation in high- — 

capacity high-pressure boilers, separation 

of steam from water in boiler steam drums, 

and other related problems, the boilers of 

tomorrow should be even better able to — 

serve industry. 


B&W Radiant Boiler in an eastern central 
station—Capacity 400,000 Ib. steam per hr. 


i / 
ill a 
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Meet wartime conservation demands with 


Johns-Manville Insulations 


FOR TEMPERATURES TO 600° F. J-M 85% Magnesia 
has been for many years the most widely used block 
and pipe insulation for temperatures to 600° F. and, 
in combination with Superex, for higher temperatures. 
Maintains high insulating efficiency. Standard block 
sizes 3" x 18", 6"x 36" and 12" x 36"; from 1" to 4" thick. 


INSULATION FOR TEMPERATURES TO 1900° F. 
J-M Superex Blocks have long been standard for this 
service. High heat resistance, low thermal conductivity. 
Sizes 3" x 18", 6" x 36" and 12" x 36"; from 1" to 4" thick. 


JORNS- MANVILLE 
Industrial Insulations 


FOR EVERY TEMPERATURE ... FOR EVERY SERVICE 


March 2, 194 


| 





FOR STEAM LINES UP TO 700°F. J-M Asbesto-Sponge 
Felted Pipe Insulation is recommended where maximum 
efficiency, high salvage and resistance to abuse are 
essential. For temperatures over 700°, used in combina- 
tion with Superex. It is available in 3-ft. lengths, from 
1" to 3" thick, for standard pipe sizes. 


FURNACE INSULATION UP TO 2600° F. J-M Insu- 
lating Brick and Insulating Fire Brick are available 
in 7 types, with temperature limits ranging from 1600° 
F. to 2600° F. All provide light weight, low conductivity. 


FOR DETAILS on these materials, 
and on the complete J-M Insula- 
tion line, write for Catalog GI-6A. 
Johns-Manville, 22 East 40th 
St., New York 16, N.Y. ge» 


u 
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MANPOWER 
YET SPEED 
TRANSMISSION 
LINE ERECTION 




















/ hroughout the country our trained men 


are ready to help you meet today’s unprecedented 


demand for power. In the erection or maintenance 
of transmission lines . . . regardless of distance or 
terrain ... Hoosier experience and special equipment 


guarantees efficient and economical service. 
COLUMBUS, OHIO 


NEW YORK — CHICAGO ERECTION and MAINTENANCE OF TRANSMISSION LINES 
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very tube in the right place! 


Exceptional condenser performance come 
down to tube layout more than to any othe 
single factor. Elliott engineers have work 
out a distribution of tubes in convergin 
straight lines—wide spacing at the top, de 
creasing to a minimum toward the point ¢ 
lowest pressure at the air offtakes. This ty 
of spacing insures uniform, maximum sted 
velocity which sweeps the tubes clear ( 
condensate and non condensable gases. 


A central steam lane feeds directly to 
hotwell, assuring equal pressure and te 
perature at top and bottom of the unit, 
the deaeration of the condensate to a pol 
where air content does not exceed 0.03 
per liter. There are no baffles to cau 
changes in direction of steam flow. 


The photo shows a 27,000-sq. ft. Elli 
condenser which is now on duty at an ed 
ern utility. In construction and performont 
it is typical of the many Elliott conden 
serving many power stations and plants. 
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Due to war-time travel restriction, conventions listed are subject to cancellation. 


"7 MarRcH z 





{ Kansas Telephone Association will hold meeting, Topeka, Kan., Mar. 16, 17, 1944. 





Tioeiwe Gas Association will hold annual meeting, New Orleans, La., Mar. 22, 23, 





{ New England Gas Association will hold meeting, Boston, Mass., Mar. 23, 1944. 





{ American Gas Association will hold 1944 War Conference on Industrial and Com- 
mercial Gas, Rochester, N. Y., Mar. 30, 31, 1944. 





q Southern Safety Conference opens, Atlanta, Ga., Mar. 6, 7, 1944. 











1 on * dene of Mechanical Engineers will hold meeting, Birmingham, Ala., 
Apr. 3— 9 7 








q en Association of Corrosion Engineers will convene, Houston, Tex., Apr. 10-12, 





9 Council of Electric Operating Companies convenes, Chicago, Ill., 1944. ) 





q Nebraska Telephone Association will hold meeting, Omaha, Neb., Apr. 13, 14, 1944. 








1 ea Gas Association will hold Distribution Conference, Cleveland. Ohio, Apr. 
1 4. 





{ Missouri Association of Public Utilities will convene, St. Louis, Mo., Apr. 19, 20, 1944. 





American Water Works Asso., Minn. Sec., convenes, St. Paul, Minn., 1944. 
9 Texas Telephone Association starts session, Dallas, Tex., Mar. 13, 14, 1944. 





Le hare Electrical Manufacturers Association will convene for session, Chicago, Ill., 
Apr. 23-27, 1944. 














9 American Gas Association de? aged Coast Technical Conference on Domestic Gas 
Research, Los Angeles, Cal., 
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From Elsie Hafner, N. Y. 


Courtesy of N. M. Acquavella Galleries 


Transportation 


By Alfred Mira 
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The State Commissioners’ 


Dispute with the FPC 


Reasons which, in the opinion of the author, have caused the 

local officials to object to the expanding jurisdiction of the Fed- 

eral commission by interpretation, and which resulted in the 

recent determination of the NARUC to seek legislative action 

confining the commission’s jurisdiction to that which they say 
was originally intended by Congress. 


By ERNEST R. ABRAMS 


a gradual swing in the United 

States toward centralization of 
power in the Federal government, with 
a lessening of the rights accruing to the 
several states, But where this tendency 
proceeded slowly, if but surely, until 
the spring of 1933, its pace has been 
greatly accelerated since then. 

Writing in the New York World- 
Telegram of June 21, 1943, Senator 
Harry F, Byrd of Virginia stated that 
whereas the Ohio state government 


ks many decades there has been 


has only 25,000 employees this year, 
the Federal government now has 90,- 
000 stationed in Ohio alone. Massa- 
chusetts, moreover, which employs 
but 21,000 people itself, has 129,000 
Federal employees domiciled within its 
borders. Where Pennsylvania em- 
ploys only 44,500 people in the opera- 
tion of its state government, the Fed- 
eral government has 215,000 em- 
ployees located in that state. And 
where Wyoming gets along with only 
1,100 state employees, the Federal gov- 
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ernment needs 6,200 employees in that 
state to look after its affairs. 

Senator Byrd further noted that 
where the British counterpart of OPA 
has a total staff of 10 lawyers handling 
its affairs, our own OPA has a legal 
staff of 2,700—500 in Washington to 
devise regulations and 2,200 through- 
out the country to enforce them. 

Back in the days of Thomas Jeffer- 
son, we had one Federal employee for 
each 5,308 people in the land ; not count- 
ing our armed forces, we have one for 
each 45 citizens today. Again excluding 
our armed forces, we have over 3,000,- 
000 folks, in large part the employees 
of bureaus, on the Federal payroll to- 
day, which exceeds the total of all state, 
county, and municipal employees in 
the land. And, obviously, all of these 
Federal employees are engaged in 
some form of regimenting the lives 
and activities of the American people, 
most of which, if deemed necessary, 
should be done by the states. 

Speaking before the thirty-fifth An- 
nual Conference of Governors, Herbert 
D. Maw, governor of Utah, said, in 
part: 


I am talking to a group of men and women 
who know the stern fact that the states can 
never again be brought into their own until 
the greatest lobbying power in Washington 
—the Federal bureaus has been overcome. 


 eaewelonre out that the issue is not 
political, since neither major party 
would dare take the chance of antag- 
onizing 3,000,000 Federal employees 
and the 5 or 10 votes each can influ- 
ence, he suggested that the combined 
strength of the forty-eight governors, 
almost equally divided between the two 
major parties and supported by a pub- 
lic which would rally to their aid in 
any fight for preservation of states’ 


rights, was far greater than the com. 
bined power and influence of all the 
Federal bureaus in Washington. After 
urging the governors to ask Congress 
for legislation placing road building, 
welfare, public works, unemployment, 
and other Federal aid projects in their 
hands, he warned: 


The bureaus are making extensive plans 
for the postwar period. When the peace 
comes they will be all set to take over pub- 
lic services and regulate business on a far 
greater scale than ever thought possible a 
few years ago. 

One of the most energetic of the 
Federal agencies attempting to widen 
fields of Federal jurisdiction over the 
states is perhaps the Federal Power 
Commission. It is not surprising, then, 
that at its war conference in mid-Sep- 
tember the National Association of 
Railroad and Utilities Commissioners, 
balloting by commission rather than 
by individuals, adopted a resolution 
authorizing its committee on legisla- 
tion to arrange for the introduction in 
Congress of a bill calling for a restate- 
ment of the powers conferred upon the 
Federal Power Commission by the 
Federal Power Act. 


| graininess, at a meeting of the as- 
sociation’s executive Committee, 
on June 23, 1943, counsel was directed 
“to prepare a draft of a bill for intro- 
duction in Congress to restate the 
powers of the Federal Power Commis- 
sion.” Aroused by this action, the Fed- 
eral Power Commission sought to 
dissuade the state commissions from 
going through with the plan. In its let- 
ter of September 1, 1943, addressed to 
state commissioners, it said in the two 
closing paragraphs: 


We earnestly suggest, therefore, that your 
committee withdraw or indefinitely postpone 
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its resolution to your general solicitor and 
take the appropriate steps to codperate fully 
in the attainment of the objectives of rea- 
sonable rates and sound financial structures 
which the Federal Power and Natural Gas 
acts are designed to achieve. Success along 
this line is vitally important to the perpetua- 
tion of regulated private utility operation in 
the postwar period. ‘ ; 
You may be assured that, if such a policy 
is pursued, the Federal Power Commission 
will not seek to invade or circumscribe the 
jurisdiction of any state commission but will 
continue to codperate with such commissions 
in protecting and promoting the interests of 
all consumers of electricity and natural gas 
in the United States. (Italics supplied.) 
But despite the opposition of several 
state commissioners and the Federal 
Power Commission’s general counsel, 
who was present with most of his staff 
and endeavored to defeat passage of 
the resolution, a majority of the com- 
missions apparently agreed with H. 
Lester Hooker, a Virginia commis- 
sioner and a past president of the asso- 
ciation, who asserted that the FPC’s 
interpretation of its jurisdiction was 
contrary to the declared intent of 
Congress with respect to it. At any rate 
the resolution was carried by a vote of 
25 to 15. 


te circumstances that led twenty- 
five state commissions to favor a 
restatement by Congress of the Federal 
Power Commission’s authority fall 
into two general classes: one, alleged 
direct invasion in the past by the Fed- 
eral Power Commission of fields of 
state jurisdiction; and, two, the trend 


of pronouncements by the FPC chair- 
man. Both of these will be examined. 

The New river has its inception at 
the mouth of Wilson creek, near the 
North Carolina-Virginia line, and 
flows in a general northerly direction 
for more than 250 miles to Kanawha 
Falls, West Virginia. At that point it 
changes its name to the Kanawha, a 
navigable river of commercial im- 
portance which joins the Ohio river 97 
miles below. Between 1876 and 1883 
the Federal government improved cer- 
tain of the New river reaches, but there 
is no evidence that, aside from flat- 
bottomed bateaux—50 to 70 feet long, 
with a 2-foot draft, and a carrying 
capacity of 10 to 12 tons—any craft 
ever navigated the stream. Moreover, 
after the Norfolk & Western and 
Chesapeake & Ohio railroads were 
constructed in the 1880's, traffic on the 
river was confined almost entirely to 
cross-stream ferries. 

In the spring of 1925 a predecessor 
in title to Appalachian Electric Power 
Company initiated a hydroelectric 
project on the New river in the vicin- 
ity of Radford, Virginia, and filed its 
declaration of intention with the Fed- 
eral Power Commission, as provided in 


the Federal Water Power Act of 1920. 


N the request of the Federal Power 
Commission, which was then 
composed of the Secretaries of War, 


e 


employee for each 5,308 people in the land ; not counting our 


q “BACK in the days of Thomas Jefferson, we had one Federal 


armed forces, we have one for each 45 citizens today. Again 
excluding our armed forces, we have over 3,000,000 folks, 
in large part the employees of bureaus, on the Federal pay- 
roll today, which exceeds the total of all state, county, and 
municipal employees in the land.” 
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Interior, and Agriculture, the Chief of 
Engineers of the War Department in- 
vestigated the stream and reported that 
New river was navigable, and that 
while the flow from the dam could have 
a possible adverse effect on navigation 
in the Kanawha, this would not war- 
rant refusal of a license. But in a sec- 
ond report, the Chief of Engineers 
found that New river was not navi- 
gable, and that navigation on the Ka- 
nawha would not be adversely affected 
by the proposed power development. 
On June 1, 1927, the commission 
made a finding that the New river was 
not “navigable waters” within the defi- 
nition of the Federal Water Power 
Act of 1920, but that the project would 
affect interstate and foreign commerce, 
and, on July 1, 1927, it tendered Appa- 
lachian Electric Power a standard- 
form license, which. was refused. On 


the other hand, Appalachian offered to 
accept a “minor-part” license, which 
the U. S. Attorney General advised 
could be issued since the commission 
had admitted New river was neither 


navigated nor navigable in fact. But 
after considerable fumbling, during 
which the FPC had been converted in- 
to an independent agency, the commis- 
sion, on October 12, 1932, issued its 
finding that New river, from the mouth 
of Wilson creek north, was navigable. 


Ni mmaapisinst Electric Power be- 
gan construction of a dam on 
the New river near Radford, Virginia, 
about June 1, 1934, only to be faced 
with a bill for injunction filed by the 
United States. But the U. S. District 
Court, after full hearing of the matter, 
ruled that New river was not a navi- 
gable stream within the meaning of the 
Federal Water Power Act, and that 
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the dam under construction would not 
obstruct the navigable capacity of the 
Kanawha or any other navigable 
stream of the United States. So the 
court dismissed the government's bill, 
This decision was affirmed by the U.S, 
Circuit Court of Appeals, with one 
judge dissenting. As the U. S. Supreme 
Court granted certiorari, the case was 
brought before the court of last resort 
for determination. 

In its decision, delivered December 
16, 1940! Mr. Justice Reed, with the 
Chief Justice not participating and 
with Justices Roberts and McReynolds 
dissenting, said the court was “dealing 
here with the sovereign powers of the 
Union, the nation’s right that its water- 
ways be utilized for the interests of the 
commerce of the whole country” ; that 
“to appraise the evidence of navigabil- 
ity on the natural condition only of the 
waterway is erroneous. Its availability 
for navigation must also be con- 
sidered” ; that ‘a waterway, otherwise 
suitable for navigation, is not barred 
from that classification merely because 
artificial aids must make the highway 
suitable for use before commercial 
navigation may be undertaken”; and 
that “when once found to be navigable, 
a waterway remains so.” 


HE court said, moveover, that it 

is not “necessary for navigability 
that the use should be continuous” ; that 
“small traffic compared to the available 
commerce of the region is sufficient”; 
that “even absence of use over long 
periods of years, because of changed 
conditions, the coming of the railroads 
or improved highways, does not affect 
the navigability of rivers in the consti 
tutional sense.” The court said further: 


1311 US 377, 36 PUR(NS) 129, 135. 


270 





THE STATE COMMISSIONERS’ DISPUTE WITH THE FPC 





—_ 


Restatement of Powers Conferred upon the 
Federal Power Commission 


66 O NE of the most energetic of the Federal agencies attempting to 

widen fields of Federal jurisdiction over the states is perhaps the 
Federal Power Commission. It is not surprising, then, that in its war con- 
ference in mid-September the National Association of Railroad and 
Utilities Commissioners, balloting by commission rather than by tndi- 
viduals, adopted a resolution authorizing its committee on legislation to 
arrange for the introduction in Congress of a bill calling for a restatement 
of the powers conferred upon the Federal Power Commission by ihe Fed- 

eral Power Act.” 





The state and respondent, alike, however, 
hold the waters and the lands under them 
subject to the power of Congress to control 
the waters for the purpose of commerce, The 
power flows from the grant to regulate, 1.e., 
to “prescribe the rule by which commerce is 
to be governed.” This includes the protec- 
tion of navigable waters in capacity as well 
as use. This power of Congress to regulate 
commerce is so unfettered that its judg- 
ment as to whether a structure is or is not a 
hindrance is conclusive. Its determination is 
legislative in character. The Federal govern- 
ment has domination over the water power 
inherent in the flowing stream. It is liable 
tono one for its use or nonuse. The flow of 
a navigable stream is in no sense private 
Property; “that the running water in a 
great navigable stream is capable of private 
ownership is inconceivable.” Exclusion of 
riparian owners from its benefits without 
compensation is entirely within the govern- 
ment’s discretion. 


For these and other reasons, the 
Supreme Court reversed the two lower 
courts. and remanded the case to the 
district court with instructions to en- 


ter an order enjoining the construction, 
maintenance, or operation of the Rad- 
ford project otherwise than under a 
standard-form license of the Federal 
Power Commission. 


HIS view and ruling of the 
Supreme Court were contrary to 
those of forty-one states, which peti- 
tioned the court as amici curiae, in part: 


. . . the position of the petitioner (FPC) 
in this case is in complete and irreconcilable 
conflict with the constitutional power and 
proprietary rights of the states in relation to 
the development of their own natural re- 
sources and particularly in relation to the 
development of their water-power resources. 
The states assert the full and. complete right 
to provide, if they choose, for private de- 
velopment of their water resources and to 
secure for themselves the benefit of the re- 
sulting tax resources. On the other hand, 
they assert the right, if they so elect, to take 
over or make such developments themselves 


271 MAR. 2, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


and to secure for themselves the profits or 
other benefits of public development. 

The position of the United States in the 
instant case would strike down both the 
rights of the states to determine whether 
their water-power resources shall be publicly 
or privately developed and also the right of 
the states to take for themselves the benefit 
of whichever form of development they elect 
to adopt. 

We apprehend that, if what we consider 
as a serious encroachment upon the clearly 
reserved sovereignty and authority of the 
states be permitted with regard to the sub- 
ject matter of this case, similar encroach- 
ments upon the powers of the states and with 
respect to other internal resources of the 
states may be expected to follow. 

Since the court of last resort in the 
land held in the New River Case that 
the Federal Power Commission did 
have authority to compel the ac- 
ceptance of standard-form licenses 
by proposed power developments on 
intrastate streams which are presently 
non-navigable in fact, it is apparent 
that the commission acted wholly 
within its legal rights in prosecuting 
the case and securing the confirmed 
power to enforce its conclusions. But 
this in no way beclouds the fact that, 
with full realization of the conse- 
quences, it entered fields that thereto- 
fore were considered exclusively those 
of state jurisdiction. And in doing so, 
it brought into question its oft-repeated 
claim that it has no intention of circum- 


scribing the rights of the states. 


HE Wisconsin Michigan Power 

Company opinion, issued by the 
FPC on July 27, 1943,* is clearly a 
child of the New River decision. In 
this case, briefly, Wisconsin Michigan 
Power sought a license to construct a 
dam and storage reservoir without 
power installation on the Michigamme 
river in Michigan, some 23 miles above 
its confluence with the Brule, which 
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would overflow 31.4 acres of public 
lands. It also proposed the construc. 
tion of a dam and power plant, about 
15.7 miles downstream, at Peavy 
Falls, to be operated in conjunction 
with the upstream dam and storage 
reservoir. 

The power company, an operating 
subsidiary in the North American 
system, also owned and _ operated, 
without an FPC license, a dam and 
power plant at Twin Falls on the Me. 
nominee river, 11.4 miles below the 
confluence of the Michigamme and the 
Brule. 

The principal issues involved were 
(1) whether the Michigamme and 
Menominee rivers were navigable 
waters of the United States within the 
meaning of the Federal Water Power 
Act; (2) if they were not, whether the 
proposed projects would affect inter- jj 
state or foreign commerce; and (3) 
whether the Twin Falls development 
should be covered in any license issued 
for the two Michigamme projects. 

“Tf the Menominee and Michi- 
gamme rivers are navigable waters of 
the United States within the meaning 
of that term as used in the Federal 
Power Act,” reads the FPC opinion, 
“it is because they have been used and 
are suitable for use in the transporta- 
tion of persons or property in interstate 
commerce.” Inquiring into such use of 
the two rivers the FPC found that In- 
dians frequently had ascended and de- 
scended the Michigamme in their bark 
canoes; that in 1873, a timber cruiser 
had descended the Michigamme in @ 
flat-bottomed bateau large enough to 
carry five men with their supplies and 
equipment ; and that for fifty years, be 
ginning with 1868, a large quantity of 
logs had been floated downstream. 
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W ITH respect to the Menominee 
river, its tributaries (the Michi- 
gamme, the Brule, the Fence, and the 
Deer rivers), and Lake Michigamme 
(the source of the Michigamme river), 
the commission found that 4,400,000 
logs were floated in 1892, the peak 
year; that a maximum of 642,137,318 
board-feet of logs were floated in 1889, 
declining to but 12,000,000 in 1917; 
that from 1868 to 1900, more than ten 
billion board-feet of forest products 
were floated, ranking the Menominee 
as one of the greatest logging streams 
inthe country; and that ‘“‘wannigan 
boats,” bateaux, canoes, and rowboats 
had been used to transport men and 
equipment on log drives. 

Asa result of these findings, and the 
authority of the Supreme Court’s de- 
cision in the New River Case, the FPC 


-Biconcluded that “the Menominee and 


Michigamme rivers are navigable 
waters of the United States within the 
meaning of that term as used in the 
Federal Power Act.” In so doing it 
assumed jurisdiction as against that of 
Michigan and Wisconsin, through 
which these streams pass. 

Another illustration of alleged con- 
flict of state and Federal jurisdictional 
claims was presented in the Niagara 
Falls Power Company Case.® By treaty 
between the two national govern- 


_—— 


$(1943) 51 PUR(NS) 499, 41 NY S 
(2d) 424: wie - 


ments, the United States and Canada 
had agreed upon the diversion of no 
more than 20,000 second-feet of water 
for power production purposes at the 
American side of Niagara Falls. Since 
Niagara Falls Power Company was 
the only holder of an FPC license at 
the Falls, this condition applied solely 
to it. 


FTER the Pearl Harbor incident, 
however, the limit of this di- 
version was boosted to 32,500 second- 
feet as a defense measure, the FPC re- 
quiring that the approximate $1,000,- 
000 a year of differential between cost 
of producing power from this added 
12,500: second-feet and its selling price 
be segregated in an emergency diver- 
sion fund, to be credited against the net 
investment in the property if the United 
States exercised its right of acquisition 
at the close of the license period. 
Subsequently the public service 
commission of New York ordered a 
rate reduction which would have more 
than wiped out this differential of $1,- 
000,000 by prescribed lower rates. A 
jurisdictional question was raised by 
the company in this case based on the 
contention that the provision of the 
Federal license granted by the Federal 
Power Commission deprived the state 
commission of authority to order the 
rate reduction, and the dispute was 
taken to court. 


& 


creek, near the North Carolina-Virginia line, and flows in a 


q “THE New river has its inception at the mouth of Wilson 


general northerly direction for more than 250 miles to 
Kanawha Falls, West Virginia. At that point it changes its 
name to the Kanawha, a navigable river of commercial tm- 
portance which joins the Ohio river 97 miles below.” 
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Here’s what the supreme court of 
the state of New York said about it: 


It is the contention of the company that 
the requirement in its license for payment 
into the emergency diversion fund is an ab- 
solute condition of the permission of the 
United States to use the additional water; 
that the requirement, including the calcula- 
tion of the amount to be deposited based 
upon a charge of 4 mills, is within the power 
of the Federal commission in granting the 
license; and that it must be considered and 
given effect by the public service commission 
in fixing the rate, in the same manner as 

other costs of operation. 
On the other hand, the public service 
commission contended that 

No power to fix rates for intrastate power 
has been delegated by Congress to the Fed- 
eral Power Commission where there is an 
existing state rate-making authority; that 
the 4-mill provision in the license must yield 
to the rate fixed by appropriate state author- 
ity even if the result is that no money is 
paid into the emergency diversion fund ; and 
that it appears from the license amendments 
and from the opinion of the Federal Power 
Commission that it did not intend to inter- 
fere with the rate-making power of the state 
of New York. 


I“ its decision in this controversy, the 
appellate division of the New York 
Supreme Court, in upholding the posi- 
tion of the state commission, said that 
“the congressional purpose to affirm 
the right of the state to fix rates for 
intrastate power and to withhold from 
the Federal commission the power to 
fix intrastate rates where there is an 
existing state agency for this purpose 
is fully apparent in the language of the 
” So the rate-making power of the 
state was upheld notwithstanding the 
contention of the company as to the 
effect of the license provision as to the 
disposition of profits. This decision 
may, however, leave some phases of the 
jurisdictional question undecided. 
Another conflict of Federal and 
state jurisdiction arose in the Jersey 
Central Power & Light Case. On May 
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3, 1943,* the United States Supreme 
Court handed down a decision holding 
Jersey Central to be a public utility 
under the Federal Power Act, subject 
to regulation by the Federal Power 
Commission. 

The finding of the court, from which 
the Chief Justice and Justices Roberts 
and Frankfurter dissented, that Jersey 
Central, whose operations are wholly 
intrastate, was a public utility under 
the Federal Power Act, was based pri- 
marily upon an interchange of power 
between it and Public Service Electric 
& Gas Company, an intrastate utility, 
which had, in turn, a power inter- 
change arrangement with Staten Is. 
land Edison Corporation which oper- 
ated wholly within the state of New 
York. 


HE court found that the connec- 

tion between Public Service andj 
Staten Island was maintained prim 
rily to guard the Staten Island distribu- 
tion against breakdown, and that it 
was used for emergencies a few timesa 
year on the average; but that to keep 
the line hot, “slop-over’’ power was 
passed back and forth between the two 
companies, and that since Jersey Cen- 
tral had, on occasion, fed power to 
Public Service and had no control over 
the destination of its energy atfter it 
made delivery to Public Service, some 
of it conceivably could have been 
shoved into New York. 

“This evidence, we think,” said the 
court, “furnishes substantial basis for 
the conclusion of the commission that 
facilities of Jersey Central are utilizel 
for the transmission of electric energy 
across state lines.” 

Although the Federal Power Cont 


#319 US 61, 48 PUR(NS) 129. 
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New River Not Navigable Stream 


66 APPALACHIAN Electric Power began construction of a dam on the 

New river near Radford, Virginia, about June 1, 1934, only to 
be faced with a bill for injunction filed by the United States. But the U. S. 
District Court, after full hearing of the matter, ruled that New river 
was not a navigable stream within the meaning of the Federal Water 
Power Act, and that the dam under construction would not obstruct the 
navigable capacity of the Kanawha or any other navigable stream of the 

United States.” 





mission thus won its asserted claim to 
jurisdiction, it appears to have picked 
up a “hot potato” in the process. Im- 
mediately following the court’s deci- 
sion, Jersey Central notified the FPC 
that it intended opening its switches 
and terminating the interchange agree- 
ment, which the commission imme- 
diately blocked on the ground that it 
might jeopardize the rendering of ade- 
quate service in the area. 

A quite similar case was that of the 
Hartford Electric Light Company® in 
which the jurisdiction of the Federal 
Power Commission to regulate the ac- 
counting of the company was upheld 
on the ground that the company, al- 
though operating only locally, gen- 


—— 


5 (1942) 131 F (2d) 953, 46 PUR(NS) 198. 
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erated by reason of connection of facili- 
ties with other companies current that 
ultimately found its way into interstate 
commerce. 


NOTHER conflict between Federal 
and state jurisdiction arose in an 
Arkansas case which is still undeter- 
mined. On December 18, 1941, Arkan- 
sas Power & Light Company and the 
Defense Plant Corporation entered 
into an agreement for the sale and pur- 
chase, respectively, of electric energy 
to be used at the aluminum plant con- 
structed by the Defense Plant Cor- 
poration at Lake Catherine, Ar- 
kansas, as a war measure. This 
agreement covered a stated portion of 
the power requirements of the alum- 
inum plant during a period of sixteen, 
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later changed to twenty-four, months. 
With the establishment of the plant 
proposed in Arkansas, the question of 
adequate power supply became para- 
mount. 
_ Although the principal private- 
ly owned utilities operating within 
efficient transmission range of the 
plant, by pooling their generation 
facilities, had ample power to serve the 
plant, the Federal Works Agency had 
control of Grand River dam in eastern 
Oklahoma. Since power from this 
project could have been delivered to 
the pool at little expense, the pool 
offered to transmit that power, less a 
small line loss, to the aluminum plant, 
free of charge. Notwithstanding this 
offer, REA cooperatives with the en- 
_couragement of the Federal Power 
Commission organized a _ super-co- 
Operative in Louisiana, which required 
the construction of 200 miles of high- 
tension transmission line, and entered 
into a contract with the Defense Plant 
Corporation for 32,500 kilowatts of 
power for use of the aluminum plant. 
At the time of the execution of the 
agreement between Arkansas Power 
& Light and the Defense Plant Cor- 
poration it was known by both parties 
thereto that the Arkansas Company 
did not have sufficient power to meet 
its existing demands and the require- 
ments of the aluminum plant, and the 
agreement recites that the Arkansas 
Company offered to supply the service 
through the use of its own facilities 
and those of neighboring utilities, op- 
erating in adjacent states. These neigh- 
boring utilities were Kansas Gas & 
Electric Co., Louisiana Power & Light 
Co., Mississippi Power & Light Co., 
Nebraska Power Co., Oklahoma Gas & 
Electric Co., Public Service Company 
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of Oklahoma, Southwestern Gas 
Electric Co., Southwestern Light § 
Power Co., and Texas Power & Light 
Co. 


N August 1, 1942, Arkansas 
Power & Light filed an agree. 
ment and supplement, providing for 
the rates, charges, and other arrange. 
ments in connection with the pooling 
of power and its sale to the aluminum 
plant, whereupon the Federal Power 
Commission instituted, on its own mo- 
tion, an investigation to determine (1) 
whether any rate, charge, or classifica- 
tion therein contained was “unjust, 
unreasonable, unduly discriminatory, 
or preferential’; and (2) if the com- 
mission found any of the rates, charges, 
or classifications to be so, then “to de- 
termine the just and reasonable rate, 
charge, classification, rule, regulation, 
practice, or contract to be thereafter 
observed and in force, and to fix the 
same by order.” 

As soon as the investigation started, 
it was claimed that the FPC intended 
going far beyond its admitted jurisdic- 
tion over interstate sales of electric en- 
ergy at wholesale, and was bent upon 
inquiring into the fairness and reason- 
ableness of the purely intrastate matter 
of rates charged the aluminum plant 
for power by Arkansas Power & Light 
Company. Accordingly, to protect its 
powers and rights, the Arkansas De- 
partment of Public Utilities intervened. 
Its brief, filed May 17, 1943, states in 
part: 

The intervention of the state of Arkansas 

in this cause, made by its department 0! 

public utilities, raises a sharp jurisdictional 
conflict. It brings to light the fact that the 

Federal Power Commission assumes tht 

power to inquire into and regulate rates 

charged for electric energy supplied and de- 


livered a consumer in the state of Arkansas 
The record not only discloses a studi 
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though adroit attempt to take and exercise 
jurisdiction of consumers’ rates in Arkansas, 
but discloses a firm and unequivocal refusal 
on the part of the examiner conducting the 
hearing to confine it and the evidence offered 
to such matters as are within the jurisdic- 
tion of the commission under the. act of 
Congress creating and empowering it. 

The commission’s staff responsible for the 
conduct of the hearing displayed an intent 
throughout the hearing to violate rights re- 
served to the state of Arkansas and the 
other states of this nation by the Federal 
Constitution, to invade the state’s exclusive 
jurisdiction, and to assert powers expressly 
withheld from the commission by the 
Congress. 


iets after the examiner 
overruled motions by the Arkansas 
department (1) that all evidence bear- 
ing solely upon the reasonableness of 
rates charged the aluminum plant by 
the Arkansas Company, “because those 
rates were exclusively within the juris- 
diction of the department”; and (2) 
that all evidence be confined to the 
reasonableness of rates for power sold 
at wholesale across the state line, the 
department of public utilities said, in 
its brief in reply to the Federal Power 
Commission’s brief :. 


The suspicions of the intervener, enter- 
tained at the beginning of this hearing and 
expressed in its brief in chief, that this in- 
vestigation would be used for the purpose 
of usurping states’ rights and states’ powers 
with respect to the regulation of local rates 
to local consumers has now been fully justi- 
fied and confirmed. 


The respondent companies, in their 


brief filed July 8, 1943, likewise com- 
mented on the character of evidence 
adduced at the public hearing in these 
words: 


An observer at such hearing, judging by 
appearances alone, might infer that such 
rate was the sole or principal subject of the 
hearing and that the lowering of such rate 
was the real objective of the representatives 
of this commission. 

Then, pointing out that a bitter con- 
troversy had waged for a long time be- 
fore the execution of any power pur- 
chase agreement as to whether the 
aluminum plant should be served by 
the existing electric utilities, or by 
projects newly built with public funds, 
and as to whether such rival sources 
of supply would be preferable from the 
standpoint of economy, the consump- 
tion of critical materials and the public 
welfare, in which controversy the com- 
mission openly espoused the cause of 
public power, the respondent com- 
panies’ brief observed in part as 
follows : 


An observer might conclude that the hear- 
ing ordered by this commission constituted 
a resumption of the controversy, and a re- 
newal of opposition by the commission to 
the service of the aluminum plant by the 
respondent companies. 


| summation of its brief in reply to 
the brief filed by the Federal Power 
Commission, the Arkansas Depart- 


e 


“WITH respect to the Menominee river, its tributaries (the 
Michigamme, the Brule, the Fence, and the Deer rivers), and 
Lake Michigamme (the source of the Michigamme river), 
the commission found that 4,400,000 logs were floated in 
1892, the peak year; that a maximum of 642,137,318 board- 
feet of logs were floated in 1889, declining to but 12,000,000 
in 1917; that from 1868 to 1900, more than ten billion board- 
feet of forest products were floated, ranking the Menominee 
as one of the greatest logging streams in the country...” 
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ment of Public Utilities stated its atti- 
tude toward invasion of state regula- 
tory fields by Federal agencies, which 
might well serve as an explanation of 
the vote by which state commissions 
carried the resolution for redefinition 
of FPC powers at the NARUC’s mid- 
September meeting. It reads: 

Only when the Federal Power Commis- 
sion and the state commissions stay within 
their respective powers and assume to exer- 
cise their respective jurisdictions can a Fed- 
eral and a state commission dwell in peace 
and harmony. The states of this nation are 
not going to tolerate an invasion of their 
exclusive powers or jurisdiction by any 
Federal bureau or Federal agency. Discord 
and dissension between the state and Federal 
regulatory authorities can but result in lax 
and inefficient regulation. The Federal Powe1 
Commission should be careful not to invade 
the jurisdiction or attempt to usurp the 
powers of the states. Whenever there is the 
slightest question as to jurisdiction, the 
Federal Power Commission should follow 
its statutory authority and invite and seek 
codperation of the state agency, for, only 
by doing this can regulation attain that 
efficiency contemplated by Congress in en- 
acting the Federal Power Act. Congress 
contemplated the powers granted this com- 
mission should be exercised for the purpose 
of supplementing the regulatory powers of 
the several states of this nation. 


B Ssrae circumstances, aside from 
asserted invasions of their fields 
of jurisdiction, have been productive of 
state commission antagonism toward 
the Federal Power Commission. One 
stems from the repeated sorties by Le- 
land Olds, the commission’s chairman, 
against private enterprise and private 
capitalism as they exist in the United 
States. His antagonism toward the 
system of capital ownership and em- 
ployment has been expressed, not only 
in his writings of some twenty years 
ago in the Communists’ Daily Worker, 
but during his more recent days as a 
public servant. Some of his remarks, 
not necessarily in their chronological 
order, may prove illuminating. 
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Speaking at the War Labor-Map. 
agement Conference, sponsored by the 
University of Oklahoma at Oklahoma 
City, November 4, 1942, on “Postwar 
Power Development in the Southwest,” 
he said: 


Electric power in ever greater abundance 
will play a key part in planning the new era 
as it is playing a key part in planning the 
expansion of war production. But to achieve 
this end will require a new approach to the 
use of a region’s power resources, an ap- 
proach which has been well worked out in 
the preceding decade by the great Tennessee 
Valley Authority in regional development, 


He followed this by urging the es- 
tablishment of another TVA in the 
Southwest, to cover all of Oklahoma, 
Arkansas, Louisiana, and Texas, as 
well as portions of Kansas, Missouri, 
Colorado, and New Mexico. As he en- 
visioned the project, it would develop 
1,400,000 kilowatts of new hydro 
capacity with an average annual out- 
put of 3.8 billion kilowatt hours, plus 
1,000,000 kilowatts of new steam 
capacity for an annual output of 6 bil- 
lion kilowatt hours. 


be a few months later—February 

16, 1943—in the course of an ad- 
dress on “The TVA and Democracy” 
before the Conference of TVA Power 
Distributors, Mr. Olds glorified public 
ownership of electric utilities in the 
United States, as follows: 


I am convinced that in the TVA principle 
the country has found a way to build and 
preserve a glorious democratic civilization 

. . it provides a means of reversing the 
powerful trend of the past generation to- 
ward centralized control of the country’s 
economic life by an all-powerful corporate 
bureaucracy. . . . The vast, centralized busi- 
ness bureaucracy which has been engulfing 
the essential tradition is as different from 
the principle of free private enterprise a8 
are any of the “isms” which are today s0 
vociferously condemned as “un-American. 
It threatens to supersede the American sys- 
tem as truly as Fascism or National Social- 
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Jurisdiction of the Federal Power Commission 


Te effort of the NARUC to have Congress define more specifi- 
cally the jurisdiction of the Federal Power Commission in order 
not to have its legislative intention thwarted by interpretation, ts not... 
a personal quarrel between commissioners but an effort to prevent what 
many state commissions believe to be a serious invasion of state rights.” 





ism superseded the earlier economic order 

in Europe. 

Back in 1936 President Roosevelt ap- 
pointed Mr. Olds a member of a com- 
mission to study the operations of co- 
Operative enterprises abroad. In line 
with his philosophy of government and 
social equality expressed in his earlier 
writings for the Daily Worker, this 
form of enterprise apparently met with 
his great approval. At least, he has lost 
no opportunity to praise codperative 
enterprises since his return to this 
country. Addressing the first annual 
meeting of the National Rural Elec- 
tric Codperative Association at St. 
Louis on January 20, 1943, he said: 

In short the growth of codperative enter- 
prise offers not only the most Christian and 
the most democratic but also the most 
scientific basis on which to build our Amer- 
ican civilization. It offers not only the most 
satisfying experience of freedom but also 

_ the highest embodiment of the interdepend- 
ence which constitutes society. The expe- 
rience of working together overflows into the 


broader life of the people creating a greater 
sense of national unity. This is true even 


where cooperatives handle only one-tenth 
of the business turnover ; for the effect >f 
cooperative enterprise is to develop a sense 
of social responsibility in private business 
which brings it close to codperation in- 
terpreted in its broadest sense. 


| acre speaking at a State Farm 
Bureau meeting at Burlington, Vt., 
on November 19, 1943, Mr. Olds pic- 
tured a postwar America in which 
business leaders might first resist, but 
later recognize, that widespread in- 
troduction of the cooperative plan was 
“the saving grace of private enterprise” 
and would force upon business a “so- 
cial trusteeship.” He said that “the co- 
dperative system is a really democratic 
way of doing business” and that 
in practically all of the activities of British 
cooperatives, the yardstick idea is present, 
just as it is present in our REA codperatives 
and our TVA. Because the attempt to regu- 
late private business in the interest of main- 
taining the lowest possible prices for good 
quality merchandise and services has proved 
futile, this new kind of price control has 


come about. It is always effective. (Italics 
supplied.) 
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As a private citizen, none will deny 
Mr. Olds the right to hold and ex- 
press whatever views he may have 
upon the most desirable form of en- 
terprise system uncer which this coun- 
try should operate. But in his quasi- 
judicial capacity as head of a Federal 
regulatory agency, the wisdom and 
propriety of public expressions assert- 
ing the futility of regulation of private 
business certainly are open to question. 
It would seem to be as inappropriate as 
if heads of the TVA should go about 
asserting the futility of government 
ownership and operation. This seem- 
ing lack of confidence on the part of 
the chaitman of the Federal Power 
Commission in the regulatory process 
has not helped to soothe irritations pro- 
duced by jurisdictional disputes be- 
tween the Federal Power and state 
commissions. 


HAT is undoubtedly the way some 
of the state commissioners, who 


believe in regulation, feel. The effort 
of the NARUC to have Congress de. 
fine more specifically the jurisdiction 
of the Federal Power Commission jn 
order not to have its legislative inten. 
tion thwarted by interpretation, is not, 
however, a personal quarrel between 
commissioners but an effort to prevent 
what many state commissions believe 
to be a serious invasion of state rights, 
The question would not have been 
aired as it was in the public sessions of 
the NARUC if the feeling over the al- 
leged extension of the jurisdiction of 
the Federal Power Commission, by in- 
terpretation, had not been so intense. 
The Federal Power Commission is 
apparently just as determined to defend 
its position as the state commissioners 
are theirs. The Federal commission as- 
serts that to restrict its jurisdiction by 
legislative action would leave a gap in 
the field of regulation not reached 
either by the states or the Federal gov- 
ernment. A showdown is inevitable. 








United States Experiment in State Socialism 


(74 A DISTINGUISHED member of this body, the Senator from New 
Mexico [Mr. Chavez], went to Puerto Rico last year. What did 
he find? He found a place where—and I quote him—'there is only one 
commodity of which there is an abundance and that is government em- 
ployees.’ I would find, if I were an inquiring Latin American, that last 
spring 30 per cent of the island’s employables were unemployed. I would 
find a territory which, more nearly than any other in the New World’s 
history, is governed according to the principles of state socialism.” 


MAR. 2, 1944 


—Hucu A. Butter, 
U. S. Senator from Nebraska. 
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Training Trainwomen Is 
Somewhat Different 


The girls have brains as good as men, but may lack a 

sense of time, and respect for operating figures. Start 

with these fundamentals, and they generally make 

good in service. Two years’ experience of the Los 

Angeles Railway Company with conductorettes and 
motorwomen. 


By JAMES H. COLLINS 


er 

VERY young man, said Mr. 
k Dooley, writes a book, “All 

There Is to Know about 
Women.” And later on in life goes 
through the pages, pasting in little 
slips of paper reading “On page 36, for 
is read is not, and for is not read ts.” 

When it was decided that women 
must be hired to operate cars, in 1942, 
the Los Angeles Railway Company 
compiled no book. Its officials did not 
know much about women as conductor- 
ettes, or motorwomen. But they were 
not afraid of them. 

Nevertheless, they have learned 
enough to paste in the little “errata” 
slips, even though no serious mistakes 
were made. 

At the start, it was chiefly the physi- 
cal differences that seemed to be im- 
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portant—women were not so strong as 
men. But, with experience, it was found 
that the psychological differences 
loomed up largest. 

Physical standards were set before 
hiring began. Applicants were sought 
between the ages of twenty-one and 
thirty-five, weighing between 120 and 
150 pounds. Wages were to be the 
same as paid men. Seniority, security 
benefits, and working conditions were 
the same. Women employees became 
members of the labor union, and some 
of them have proved to be very active in 
union affairs. 

The first group of conductorettes 
sent to the company’s training school 
showed that the whole scheme had to 
be remodeled, if the women employees 
were to learn as fast as men. 
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For example, the ladies had an en- 
tirely different conception of time. 
They realized that streetcars and 
motorbuses ran on time tables. But 
8:32:40 meant to most of them any- 
where between 8 to 9 o’clock, a discov- 
ery that has bearing on the old situation 
of “waiting for a woman.” 

No amount of lecturing or checking 
made much impression. Graduates 
went out on the job with sketchy ideas 
about time, and it hampered them— 
they started with a mental habit that 
persisted for months, 

Teaching was adapted to overcome 
this handicap. The first thing the in- 
structor asks her to do is set her watch 
exactly on the second. He helps her set 
it and explains what seconds mean in 
transportation. 


| bras the first day of schooling, 


the students are given rest 
periods. These are adjusted to empha- 
size timetable time. They range from 
13 to 17:30 minutes. The instructor 
will look at the clock and announce, “It 
is now 10:43:30. You girls may relax 
until 11:01:10.” That creates a per- 
sonal interest in time and the students 
are prompt in returning on the second. 
Kept up during the whole training 
course, the device instills a correct time 
habit. 

Something similar in training is 
needed to impress upon women the im- 
portance of exact figures in cash, fare- 
box readings, tokens, transfers, trip 
sheets, register cards. 

Previously, in training men, these 
details were reviewed so that the new 
conductor got a general idea of the 
routine and, when he started work, he 
soon picked up the technique on the 
line. 
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Women have just as good abilities 
as men for handling figures and doing 
paper work, but their experience in 
business methods may have heen 
limited. The housewife seldom makes a 
report of her expenditures. She knows 
how to watch her change and decide 
whether a given article is one she can 
afford, but unless she has had office 
or store experience, the meticulous 
figures of the sales book or invoice do 
not seem essential. 

Men used to be trained in large 
classes, but with women it was found 
best to train groups of four or five, and 
give personal attention to each student. 
And it was definitely found that women 
do not like to be instructed by women! 


O N the very first day, the instructor 
starts laying a sound foundation 
to give the student the same respect for 
figures as she gets for minutes and sec- 
ends. He explains the operations of 
the fare box and the methods of 
handling cash and tokens, also the 
different types of ticket and transfer 
with the reasons for color, size, and 
regulations. At the end of her first 
day, the novice knows that this job has 
a lot of details, but that she will learn 
everything about it, inside and out. 
Next, the instructor makes two or 
three imaginary round trips over a car 
line, running cash and tokens through 
the fare box, receiving transfers and 
tickets, under close observation by stu- 
dents. He answers questions and 
makes certain that everybody under- 
stands how things are done, and the 
reasons for doing them that way. 
Then the students do the figure work 
on these runs. They are required to 
take the ending of the fare-box reading, 
and the ending of the transfers and 
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TRAINING TRAINWOMEN IS SOMEWHAT DIFFERENT 


tickets. They total everything, total 
their cash, and fill out trip sheets. Alto- 
gether, this amounts to a couple of 
hours work. 

Next comes a procedure that takes 
less time, but familiarizes the novice 
with the issuing of transfers, tickets, 
and tokens. When these have been 
mastered, the instructor explains pull- 
out trips, pull-in trips, turnbacks, diver- 
sions, and similar operating methods, 
giving the reasons for all. 

The first two days of schooling are 
probationary. During this period the 
instructor is able, through careful ob- 
servation, to determine whether or not 
astudent is adapted to the work. He 
can then judge whether she will, or will 
not, be able to work under the rules and 
regulations that must govern a train- 
woman. 


a in training women 
has, in fact, made it possible to 
gauge possibilities even earlier, for the 
girls who have done best after training 
are definitely “the type.” They are 
women who want to work on streetcars 
or busses. It is an ambition that per- 
meates their whole being, not a passing 
notion. They know that the job is 
tough. They adjust themselves to the 
early and late hours. They get along 
with the public. 

“The type” is not a hard-boiled girl, 


nor a glamor girl, nor a husky. She 
may come from a home, a school, an 
office, a factory, but she is that kind of 
girl, and she becomes a credit to the 
service, with ability to handle new 
situations, and a low record in passen- 
ger complaints. She sticks to the job, 
whereas other girls who qualify, and 
do well under training, are apt to quit 
later on, as the hardships of the work 
discourage them. The two days’ pro- 
bationary training reduces the number 
of these. 

After classroom instruction, the 
girls go out to a line instructor, who is 
also a psychologist, and ride the cars, 
meet the public, learn the ropes under 
his guidance. They spend four or five 
days on a first line, and two or three 
days on various other lines. Then they 
go back to the classroom for a one-day 
review, and are assigned to runs. 

With the men, in prewar days, the 
new employee was hired either for con- 
ductor or motorman, and trained in his 
particular job. 

But with women it has been found 
best to train all as conductors, and 
from them, after experience, select: 
those who seem to be best fitted for 
motorwomen — “motormanettes” is 
this company’s word, somewhat mixed 
in its make-up, but clear enough. 

The women mostly aspire to front- 
end jobs. The work is considered 
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figures and doing paper work, but their experience in busi- 


q “WomMEN have just as good abilities as men for handling 


ness methods may have been limited. The housewife seldom 
makes a report of her expenditures. She knows how to 
watch her change and decide whether a given article 1s one 
she can afford, but unless she has had office or store ex- 
perience, the meticulous figures of the sales book or invoice 


do not seem essential.” 
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easier. They strive hard to qualify. 
With revamped instruction, most of 
them do qualify. 


i. Cscieanie for motorwomen has 
been similarly streamlined to 
feminine psychology. Not that women 
differ so greatly from men in their 
ways of thinking, but because their ex- 
perience has been different. 

As they were given a respect for 
time, so in the motor course they are 
given respect for the power that drives 
and stops the car. On the first day 
there is a quiet talk on how long it 
takes to stop a car at different speeds, 
and the importance of knowing every 
movable part of the car, the complexi- 
ties of the air valve, what happens 
when air is applied properly, and so on. 

The girls are then taken to an in- 
struction car, with its equipment 
broken down and laid open, and are 
given actual practice on a controller to 
see for themselves what happens when 
the “juice” is fed to the motor. By 
showing them the inside of the control 
box, and explaining the operation of 
contact points, reverse barrel, and 
rachet spring, a complete picture is 
built up—thereafter they know what 
happens when they move the handles. 

Air-brake technique is likewise 
shown on a dummy car with a regula- 
tion air valve attached to the brake 
mechanism so that they can watch their 
own braking, and learn careful 
handling. The brake mechanisms are 
down in front, where they can be 
watched. The jamb cylinder is hooked 
up with an air tank, and they get the 
same reactions that would occur on the 
street. They are shown a broken- 
down governor and an air meter and 
get a view inside the air system. 
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| eae would naturally be a mystery 
to most women trainees. With 
men, it was always enough to say, 
“This is a light fuse, this is an air fuse, 
this is a ribbon fuse.” They would 
know where to look if a fuse blew. But 
with women, you begin at the begin. 
ning. “This is a fuse. A fuse isa 
pipe for electricity. This pipe wil 
only hold a certain amount of elec. 
tricity. When it gets too much, the 
pressure breaks the pipe.” The in. 
tricacies of resistance are explained in 
the same manner—resistance grids are 
storehouses for additional electricity. 

Various parts of equipment dam- 
aged by improper operation are shown, 
such as blistered plates and fingers in 
the controller. A motor has been 
hooked up to a group of lights which 
register the current flowing into the 
motor and through the resistance. A 
meter shows the amount of amperage 
used in starting a car, and the whole 
setup gives a picture of what happens 
when the controller is thrown too slow- 
ly, or when it is fed too fast. 

After several days in the classroom, 
concentrating on the lesson, “What 
and Why Is a Streetcar?” the student 
is sent out on a “rough edge” car with 
an instructor, and spends three days 
taking the rough edge off her operat- 
ing. 

This instructor has mechanical aids 
as well as psychology to help him. 

The new girl is immediately put on 
her own, running the car. The instruc- 
tor handles the signal bells, starting 
and stopping, and is some distance 
from the student, in the exit door. All 
he has to do, if an emergency arises, 
is to lean against the door, pressing tt 
outward. The door mechanism im- 
mediately opens, and stops the car. The 
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Problem of Women Employees after the War 


othe reer women are staying with the Los Angeles Railway Com- 

pany to make their after-war status something to think about. 

For the present, it is recognized that the women are building the same 

background of seniority as the men, and good records of performance. 

Their experience is valuable to the company and, when war ends, many of 

them will probably stay on. But hiring of women will stop, and so the 
problem should solve itself.” 





student doesn’t know how it’s done, 
but with her basic training, and the 
feeling that she is on her own, she soon 
gains skill and confidence. 


ib teue girls going into service gen- 
erally know more about their jobs 
than did men under the old methods of 
training, and do it in the same time. 
This improved training will be con- 


tinued for men. Company records 
since women were employed show 
that they are more capable than men on 
one-man cars and motorbuses. The 
women have fewer accidents. They get 
along with the public better. They are 
more attentive to their duties. 

Another streamlined lesson is given 
on making accident reports. 

The importance of getting facts and 
witnesses, and immediately notifying 
the dispatcher of an emergency, is im- 
pressed upon students, and then a tele- 
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phone is placed in the class. It looks 
like a dummy, but is connected with the 
chief instructor’s office. The girls are 
asked to use this phone in reporting an 
imaginary accident, and are a little 
flustered. when they get a response 
from the “dispatcher.” But they go 
through with it, prompted by his ques- 
tions, and this little surprise, by arous- 
ing the same kind of excitement likely 
to come to them when they have a real 
emergency, helps them keep cool and 
handle situations out on the line. 

The only shortcoming found in em- 
ploying women is that there are not 
enough of them! 

This company’s man-power prob- 
lem became so acute in December that 
the California state man-power direc- 
tor of the War Manpower Commis- 
sion, after a survey, declared the short- 
age a national emergency. . For Los 
Angeles is building planes, ships, tanks, 
MAR. 2, 1944 
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and other war equipment, and trans- 
portation of workers between jobs and 
homes had become a critical bottleneck. 
The Los Angeles Railway Company 
was granted the highest labor priority. 


0 eae Pearl Harbor, the traffic load 
had increased 25 per cent, but in 
the same period the labor force had de- 
creased so that 43 per cent of the roll- 
ing stock was idle. The company was 
then short 1,500 operating and mainte- 
nance employees. 

Running through the East Side in- 
dustrial area, where hundreds of war 
plants, big and little, are working on 
prime and subcontracts, the situation 
during peak hours had grown so bad 
that the public, American fashion, be- 
gan to make jokes about it. 

For instance, there was the story of 
the yellow car that got so crowded, 
that the motorman got off and took a 
bus. 

And the yellow bus that got so 
crowded that the conductor went ahead 
a block to collect fares. 

And the passenger who said, “The 
car was so crowded, I couldn’t tell 
whether it was me or somebody else 
who was smoking my cigarette.” 

The sober facts are that most yellow 
cars are jammed to peak-load capacity 
all day long and, during the actual peak 
hours, have to run past loading plat- 
forms jammed with people who cannot 
be hauled. 

The company has devised many in- 
genious recruiting schemes, steadily ad- 
vertising for help. One effective 
method has been a PCC car painted 
like a Navy recruiting car previously 
donated to the government. With slo- 
gans like ““Become a trolley pilot!” and 
rolling over different routes, it proved 
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to be the best single recruiting device, 
bringing around 50 applicants daily 
who said that they had been induced 
to come by seeing this car. 


WwW 30 new PCC cars received 
last year, the company is pretty 
well equipped to handle war traffic, 
having 850 cars and busses. 

But at the present moment, in Janv- 
ary, 330 of those vehicles are in the 
barn, for want of operating employees, 
and active programs of recruiting and 
training have been effective chiefly in 
preventing further losses of man power 
—people quit or are taken into the 
armed forces about as fast as they can 
be hired. 

So, the women have been indis- 
pensable, and after their training re- 
quirements were understood, there was 
no difficulty. 

In training women, say company in- 
structors, it is not only necessary to 
show them when and how a thing must 
be done, but it is very important to 
show them why. 

You cannot take anything for 
granted in their experience because 
they have probably never had occasion 
to think about fuses, or switches, or 
controls. Start at the beginning, and 
explain everything. 

The women quit in about the same 
proportion as the men, with the sole 
advantage that few of them go into the 
armed forces. 

Directly, most of the quitters com- 
plain of early hours, or the strain of 
crowded cars. In the Army, the bugler 
wakes everybody else—but who wakes 
the bugler? In street transportation, 
the milkman is.up before any of his 
customers—but who hauls the milk- 
man to work? It is often a conductor- 
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ette and motorwoman and, under war 
time, that means getting out at three in 
the morning, and a good many of the 
girls discover that the job is too tough. 
To offset the girl who quits because the 
strain of crowds is too great, there are 
those who like crowds, and stay on. 
Previous experience in dealing with the 
public is a favorable factor here—the 
women who has sold goods in stores, or 
worked at the cash counter of a busy 
food market, makes a better conductor- 
ette than one who comes from a home, 
or a school. 


‘to the streetcars, as in the plane 
factories and shipyards, it has 
been found that training is all im- 


portant. Lack of industrial and me- 
chanical background, imperfect under- 
standing of the job, are the chief rea- 
sons given for quitting. Women who 
have had good preémployment instruc- 
tion tend to stay longer. 

Enough women are staying with the 
Los Angeles Railway Company to 
make their after-war status something 
to think about. For the present, it is 
recognized that the women are build- 
ing the same background of seniority 
as the men, and good records of per- 
formance. Their experience is valu- 
able to the company and, when war 
ends, many of them will probably stay 
on. But hiring of women will stop, 
and so the problem should solve itself. 





“Them That Has—-Gits,” but Not with Dr. Knappen 


D* LauRENcE Knapren, OPA representative testifying before the 
public service commission in New York, makes this astounding 
statement: He says that a company whose securities are held by cor- 
porate investors should not require as high a return as a company whose 
Securities are widely held. Dr. Knappen ts the senior rate analyst for the 
OPA utility division. 

He says, “When bonds are in strong hands, even when earnings fall 
very low, insurance companies will not run to the courts for relief.” 
“If common stock ts in the hands of strong holders, who do not depend 
on quarterly dividends, it is not a matter of dire consequence if earn- 
ings fall very low.” 

Dr. Knappen has, you see, no interest in equity or consideration for the 
constitutional rights of the investor. He needs only an arbiter to deter- 
mine tf the security holder needs his income or merely wants it. He 
blithely disregards the security credit of the company and what hap- 
bens to it when its securities become unpopular because of poor earnings. 

He omits to state whether he believes in slow strangulation or quick 
death for a corporation, stock of which is not “widely” held. 

_ The reputation of a professional economist must rest on, his recogni- 
tion of all of a situation and not merely one aspect. 

—M. R. Kynaston, 

Washington, D. C. 
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Public Counsel Needed in 
Utility Rate Cases 


A former Nebraska commissioner thinks the public 
is losing confidence in the state commissions, but in- 
dicates that the commissions themselves are not to 
blame. He declares that the public loses through lack 
of representation by lawyers adequately informed on 
regulatory problems—The Nebraska situation. 


By WILL M. MAUPIN 


fidence in state regulatory commis- 
sions ? 

The answer is definitely yes! 

The reasons therefor are definite 
and many. Thomas J. Tingley’s article 
in the December 9, 1943, FoRTNIGHTLY 
on “Need of Expert Public Advocacy 
in Utility Rate Cases,” is timely and to 
an extent informative, but it un- 
fortunately stops before offering a 
remedy. He does put his finger on the 
weak spot in utility regulation; but the 
spot will not out at command. The 
Tingley article is most interesting to 
public utility commissioners, and 
would be doubly interesting to rate- 
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I s the rate-paying public losing con- 


payers if said ratepayers could read it, 
which, most unfortunately, few rate- 
payers will, 

Why is the general public losing con- 
fidence in utility commissions? Per- 
haps it would be better to ask, Why 
has the general public lost confidence 
in utility commissions? But are the 
commissions to blame? What is the 
matter ? 

The facts are that the general public 
has never been fully informed as to the 
duties and objects of the public service 
commissions; it has never been ade- 
quately represented before the commis- 
sions; under present conditions it is 
unable to secure adequate counsel to 
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represent it. The public utilities can, 
and do, employ expert counsel at the 
expense of the ratepayers, because 
counsel is an expense of operation, and 
rates are based upon investment and 
cost of service. Therefore the rate- 
payer pays for the counsel of the util- 
ity. But who pays for the public’s coun- 
sel? That may be classed as Foolish 
Question No. 23,333. John Q. Pub- 
lic pays for both. And where must 
John Q. Public go to find counsel 
capable of representing him in contro- 
versial rate cases? The majority of 
lawyers are as ignorant of utility regu- 
lation as a sheep is of Sanskrit. They 
know little or nothing of depreciation 
reserves, severance damages, rate mak- 
ing, inductive interference, operating 
costs, or the hundred and one elements 
entering into operations. And it is 
from this element of the legal profes- 
sion that John Q. Public must look for 
his legal counsel. The public service 
commission sits as a court, legally 
bound to decide cases brought before it 
on the laws and the evidence. And how 
is John Q. Public’s counsel going to 
produce the proper evidence for John 
when he does not know what evidence 
to produce, and very likely has little 
knowledge of regulatory laws? He is 
up against the thoroughly experienced 
counsel of the utilities, to say nothing 
of their expert witnesses. On cross- 
examination the expert utility witness 
can make counsel representing John 
look foolish. 


ND so it is that when John Q. Pub- 

lic loses his case because his coun- 

sel is inadequately equipped, John goes 
home and adds his bit to the general 
public’s lack of confidence in the cam- 
mission. John labors under a double 
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handicap. First, and handicap No. 1, is 
his inability to find adequate counsel ; 
second, and handicap No. 2, is financial 
inability to secure adequate counsel. 
The utilities have been there first, and 
the available material is by no means 
plentiful. 

The public service commission, of 
course, has its own legal counsel, not 
always of its own choosing. In the 
writer’s home state, Nebraska, the rail- 
way commission, which is the state’s 
public service commission, must accept 
the legal services of a man appointed 
by the attorney general. It will be ad- 
mitted that a man who knows regula- 
tory laws, has knowledge of rates and 
rate making, is, in fact, a rate expert, 
is the best possible counsel John Q: 
Public could employ to represent him in 
a rate controversy. But what if the 
laws and supreme court edict of John’s 
state bar all but duly admitted mem- 
bers of the bar from practicing before 
the commission? That, believe it or 
not, is the situation in Nebraska, and 
may be the situation in other states. In 
that event John employs an attorney 
who knows nothing of rates or regula- 
tory laws, and must also employ a rate 
expert to sit by the counsel’s side and 
whisper into his ear the questions to be 
propounded to the witness. Then the 
counsel propounds the questions and 
half the time does not know what the 
answer is. So he turns to the expert 
who does some more whispering, and 
so on ad infinitum. 


——- the rate expert have the 
temerity to examine or cross-ex- 
amine a witness he would, in Nebraska, 
be in contempt of the supreme court and 
subject to fine, imprisonment, or both. 
Between the lawyers’ union and the 
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Defense Counsel at Public Expense 


&& Some states have established the office of public defender, counsel for 

individuals charged with crime or misdemeanor but financially un- 

able to employ counsel. Any individual charged with a crime is entitled 

to defense counsel at public expense. But John Q. Public, believing him- 

self to be the victim of unjust charges levied by a utility, does not have 
the advantages offered to the most notorious criminal.” 





physicians’ union the time is seemingly 
here when grandma will be subject to 
fine and imprisonment if she dares tell 
her daughter how to rub tallow and 
turpentine on baby’s breast, or how to 
adjust properly the three-cornered 
pants; or grandpa subject to punish- 
ment if he inadvertently advises his 
neighbor not to supinely accept the set- 
tlement offered by the fire insurance ad- 
juster. Under existing conditions it 
could happen in Nebraska. 

Comparatively few rate experts are 
attorneys at law. Although most of 
them are admitted to practice before 
the Interstate Commerce Commission, 
they are barred from practice before 
several state commissions. Such is the 
case in Nebraska, which, in the absence 
of able and state-paid public counsel, 
makes John Q. Public’s situation all the 
more hopeless. 

It is gratifying to learn from Mr. 
Tingley that there are states and 
municipalities where the public is 
represented by expert counsel. When 
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this writer became a member of the 
Nebraska commission in 1934 he 
quickly sensed the public position and 
suggested to his colleagues the employ- 
ment by the commission of a public 
counsel. The suggestion met with their 
favor, but unfortunately for the public 
it did not meet with the approbation 
of the legislature, which body makes 
appropriations for the support of the 
commission. Not only was the sugges- 
tion turned down, but the legislature 
actually reduced the appropriation for 
rate investigations and prosecutions. 
Two years later another difficulty pre- 
sented itself. 


an to 1938 a complainant could 
be represented before the commis- 
sion by anyone he selected, rate expert, 
farmer, physician, carpenter, or dog 
catcher. Then came the organization 
of what is known as the “integrated 
bar,” supported by a supreme court 
edict that only attorneys admitted to 
practice before the supreme court and 
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paid-up members of the “integrated 
bar” could represent clients in any legal 
controversy. Bankers could no longer 
draw wills, execute farm leases, draw 
contracts for customers; a neighbor 
could not even suggest to a neighbor 
that he contest an insurance settlement, 
write a contract concerning only the 
two, and so on and so forth. Only a 
lawyer qualified as above could attend 
to such matters. .Before that rule—it 
never was a law, just a supreme court 
ruling — the commission was able to 
get all necessary facts and evidence in a 
controversy despite the efforts of coun- 
sel for the utility. When this writer 
became chairman of the commission he 
sought as best he could to remedy this 
situation. When a complainant’s coun- 
sel appeared he was first asked if he 
was an attorney duly admitted to prac- 
tice his profession and a member, dues 
paid, of the integrated bar association. 
Several times the answer was a nega- 
tive. Then the chairman explained the 
legal rules and said: 

“The supreme court cannot, in this 
case, fine or imprison members of this 
commission for allowing you to ex- 
amine and cross-examine witnesses, 
but it can fine or imprison you if you 
do so. You may now proceed at your 
own risk.” 

Incidentally no such counsel, to the 
writer’s knowledge, was ever punished 
for contempt. But the commission did 
benefit by that counsel’s services, the 
general public benefiting in like meas- 
ure. 


T= is still another, and a grow- 

ing, reason why the public is los- 
ing whatever confidence it ever did 
have in state regulatory commissions. 
That reason is the rapid encroachment 
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of Federal bureaus and commissions 
upon the rights of a sovereign state to 
manage its own internal affairs. Time 
was when a state commission could 
handle controversies between public 
utilities and the public, but that was 
before the establishment of REA, 
FCC, SEC, AAA, OPA, FPC—now 
the reader may proceed to exhaust the 
remainder of the alphabet. Time was 
when a telephone line was by law pro- 
tected from inductive interference 
from a later constructed power line. 
The REA ignored that long-estab- 
lished law and rule. Time, too, was 
when a telephone corporation could ap- 
pear before a commission and, upon 
proper showing, secure permission to 
increase its rates to meet increasing ex- 
penses. 

Now a Federal commission of 
one kind or another steps in and says 
“nothing doing.” 

The Nebraska commission has had a 
long-established rule preventing one 
public utility from invading a territory 
already adequately served by a like util- 
ity. The privately owned telephone and 
electric utilities have cheerfully abided 
by this rule, but not the REA. : That 
Federal body cheerfully ignores com- 
mission rules and state laws. While 
these pages are not the place for argu- 
ments for or against states’ rights, it 
may be permitted to say that unless this 
encroachment upon states’ rights is 
speedily halted there soon will be no 
need for state regulatory commissions, 
and when John Q. Public has a com- 
plaint about rates or service he may, if 
he can, employ counsel at his own ex- 
pense and with that counsel travel 
down to Washington and present his 
case as best he can before some Fed- 
eral bureau or commission. 
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“Prior to 1938 a complainant could be represented before 
the commission by anyone he selected, rate expert, farmer, 
physician, carpenter, or dog catcher. Then came the organi- 


zation of what is known as the ‘integrated bar,’ supported by 
a supreme court edict that only attorneys admitted to prac- 
tice before the supreme court and paid-up members of the 
‘integrated bar’ could represent clients in any legal con- 


troversy.” 


ome states have established the 
office of public defender, counsel 
for individuals charged with crime or 
misdemeanor but financially unable to 
employ counsel. Any individual 
charged with a crime is entitled to de- 
fense counsel at public expense. But 
John Q. Public, believing himself to be 
the victim of unjust charges levied by 
a utility, does not have the advantages 
offered to the most notorious criminal. 

Mr. Tingley makes a strong case for 
the establishment of public counsel in 
rate cases, but he fails to tell how to 
bring such counsel into being. City 
councils may establish such a position. 
But city councils can levy taxes for the 
payment of such counsel. Not so the 
public service commissions. They are 
not tax-levying bodies. They are 
hampered and restricted by law and by 
the wisdom, or lack of wisdom, of state 
legislatures. They may employ stenog- 
raphers and accountants and bookkeep- 
ers, but unless so authorized by the 
legislatures and proper appropriation 
made they cannot employ counsel to 
represent the public. If Mr. Tingley 
can solve that problem, John Q. Pub- 
lic will soon find his interests amply 
protected before rate-making bodies. 
It will be merely a question of the rate- 
payers being willing to spend enough 
money to employ adequate counsel. But 
MAR. 2, 1944 
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that compensation must, at the very 
least, be sufficient to attract men 
competent for the job. Only the rate- 
payers,—and every man, woman, and 
child in the country is a ratepayer,— 
can solve the problem. They must elect 
legislators who are willing to appro- 
priate to the commissions sufficient 
money to employ such counsel, first 
being willing to dig up taxes sufficient 
tc meet the added expense. 
~ aereiigeg of bureaus and commis- 
sions, did you ever hear of a 
bureau. or commission being estab- 
lished to meet a certain situation that 
went out of existence after that situa- 
tion was corrected? Such an instance 
is not of record. On the contrary, they 
exert every energy to continue their ex- 
istence and increase their power and 
personnel. The result today is not only 
overlapping Federal bureaus and com- 
missions, but overlapping state bureaus 
and commissions. 

There is a homely illustration of 
John Q. Public’s situation. Like the 
sick horse, he is unable to describe his 
symptoms to the veterinarian. The 
veterinarian must know what ails the 
animal before he can offer relief. The 
human patient can tell the physician 
what ails him. Knowing only that he 
is suffering from some sort of injus- 
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tice, John must have available counsel “watchful citizen,” who, if elected, 
who knows what ails him and has the _ will see to it that all rates are reduced, 
knowledge that will enable him to ap- all service bettered, and all public utili- 
ply the remedy. ties crucified. After being elected he 
But just let a member of a public discovers that the laws will not let him 
service commission openly suggest the do all he has promised, but will com- 
establishment of a public counsel, and pel him to do all that he says he just 
immediately he will be accused of play- _ will not do. 
ing petty politics for selfish purposes. Believe one who knows from experi- 
Most commissioners are under public ence: The office of public service com- 
suspicion to start with. He may seek missioner lacks a whale of a lot being 
dection on the ground that he is a_ the soft job that many believe it to be. 





Bureaucracy Assumes Role of Boss 


4 2. pene liberals arise to delineate their liberal objec- 


tives, and they affirm that their goal can be achieved only 
by scrapping or evading constitutional restrictions. They would 
have us believe. they have a ‘corner’ on liberalism. 


“These brazen apologists of the ‘new order’ would have us 
believe that centralization of government provides us with a 
streamlined, more efficient administration that is infinitely more 
sensitive to the wishes of the people than representative gov- 
ernment, with its constitutional checks and balances. 


“But they can deceive the American people on that score no 
longer, because it is obvious to most of us that the present na- 
tional bureaucracy is the most expensive and the most reck- 
lessly extravagant in American history. 


“Never before have the American people seen such red tape, 
such chaos, and such inconsistency and petty bickering in the 
seat of their Federal government. Nor have we ever had a 
government that was more callously insensitive to the wishes 
of the people. We have learned only too well that the repre- 
sentatives of administrative absolutism in Washington are rep- 
resentatives of their boss—not of the people. 

“The third fallacy upon which this whole unwieldy structure 
of centralized government ts based is the erroneous idea that we 
can place our entire economic system under the rigid control 
of Federal bureaucracy without losing our civil liberties.” 

—Dwicnt H. GREEN, 
Governor of Illinois. 
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Wire and Wireless 
Communication 


Feat of the sale of a New York 
radio station to a former aid of 
Harry Hopkins under “pressure” which 
the seller said emanated from the White 
House was told on February 8th to a con- 
gressional committee investigating the 
Federal Communications Commission. 
It was unfolded by Donald Flamm, 
owner, until December, 1940, of the in- 
dependently operated station WMCA, 
New York city. Mr. Flamm said he sold 
to Edward Noble, former Assistant:Sec- 
retary of Commerce under Hopkins and 
recent purchaser of the Blue Network, 
only because he was convinced his license 
would not be renewed if he did not sell. 

Into the transaction the witness 
brought the names of David K. Niles, a 
presidential aide; Thomas Corcoran, 
former White House adviser ; William J. 
Dempsey, former chief counsel of the 
FCC; and Leslie Roberts, former radio 
executive for the WPA. 

Eugene Garey, committee counsel, said 
subpoenas had been issued for all except 
Mr. Niles and they would probably 
testify after Mr. Flamm finished his story 
later in the month. 

The committee was created last year to 
investigate the FCC and was headed by 
Representative Eugene E. Cox, Demo- 
crat of Georgia, until the latter resigned 
in favor of Representative Clarence F. 
Lea, Democrat of California. 

In 1939, Mr. Flamm told the commit- 
tee, he became convinced that the FCC 
was unfriendly to him and “there was a 
sword hanging over my head which 
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would be dropped at the slightest provo- 
cation.” 


T the suggestion of Mr. Niles, whom 
A he said he met in Washington, Mr. 
Flamm testified he engaged Mr. Roberts 
as a “contact man” in Washington. 
Later, he continued, he attempted to en- 
gage Mr. Dempsey as counsel, but was 
unsuccessful. 

The first knowledge he had that Demp- 
sey, as attorney for Noble, wanted to pur- 
chase WMCA was in November, 1940, 
Mr. Flamm said. Mr. Dempsey, he 
testified, informed him he was prepared 
to file an application for the wave length 
used by WMCA but, to facilitate mat- 
ters, was willing to purchase the station 
for $750,000. The witness said he re- 
jected the offer as he had turned down 
earlier proposals, including one from 
“Elliott Roosevelt and his group,” for 
$1,100,000. 

He changed his mind, he added, after 
Dempsey told him it was “a case of take 
that or else.” 

Flamm testified Roberts told him “this 
thing has been greased from the White 
House down,” as “a political favor.” 
Dempsey later “volunteered the informa- 
tion that it was Tommy Corcoran” who 
helped him make the connection with 
Noble, Flamm added. Later, he said, he 
discovered that Roberts “was in on this 
deal all the way through.” 

Flamm told the committee he finally 
sold the station to Noble for $850,000 be- 
cause he was convinced that if he did 
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not sell it, he was going to lose it. 

Flamm testified he acquired partial 
control in 1930 and full control three 
years later. His FCC troubles, he ex- 
plained, grew out of the interception and 
broadcasting in 1939 of British and Ger- 
man code messages, a feat which WMCA 
used later in its advertising to support its 
claim to be a leader in the field of inde- 
pendent stations, 

WMCA, he said, was cited before the 
FCC to show cause why it should not lose 
its license for broadcasting the inter- 
cepted data “contrary to the public inter- 
est.” It did not lose its license, the wit- 
ness declared, but the attitude of the FCC 
led him to believe that agency was un- 
friendly to him. 

Mr. Noble, who was in California, was 
to be served with a subpoena on his ar- 
rival in Los Angeles, calling upon him to 
come to Washington and explain the cir- 
cumstances leading up to his acquisition 
of the station, which he bought in Decem- 
ber, 1940, and later sold as a condition 
precedent to his purchase of the Blue 
Network. 


pagent his testimony before the 
committee on February 9th, Mr. 
Flamm said that in the final stages of the 
negotiation, when he declared his inten- 
tion of withdrawing from it, “Dempsey 
lunged at me, and Noble, infuriated, 
stepped in between us, declaring, ‘If this 
weren’t my own apartment, I’d like to 
finish the job, right here,’” the witness 
added. 

“Mr. Noble’s last word to me was: 
‘Flamm, I'll get your station whether you 
want to sell it or not. The next time we 
meet will be before the commission,’ ” 

Despairing of further successful re- 
sistance, Mr. Flamm said, he decided to 
sign the contract for sale and did so the 
following day, December 2, 1940, and 
also the application for transfer of the 
station to Mr. Noble. The commission 
approved the application on December 
17th and on January 7th denied his peti- 
tion for reconsideration. According to 
testimony given later before the House 
Committee on Appropriations and read 
into the February 9th record of the spe- 
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cial committee, the FCC voted 3 to 1 on 
both occasions, overruling the recom- 
mendation of Commissioner T. A. M. 
Craven that a hearing be held on the ap- 
plication for transfer, and denying with- 
out his participation Mr. Flamm’s peti- 
tion for reconsideration. 

The records further show that in reply 
to inquiries by Representative Richard 
B. Wigglesworth, Republican of Massa- 
chusetts, Norman A. Case of the com- 
mission stated that while the matter was 
pending before the FCC two communi- 
cations from the White House were re- 
ceived regarding it. The first, he said, 
was from Colonel Edward B. Watson, 
military aide and secretary to President 
Roosevelt, who telephoned and asked him 
to “be careful,” and the second was from 
Rudolph Forster, late former executive 
clerk in charge of the White House of- 
fices, who called to say the White House 
“had no interest” in the case. 


HE Federal Communications Com- 

mission, fighting a proposed $1,~ 
500,000 slash in its appropriation aimed 
at its foreign broadcasting control, will 
be given an opportunity “very shortly” 
to present any evidence before the spe- 
cial House committee investigating the 
commission. That promise was made re- 
cently by Representative Lea, committee 
chairman, after FCC Chairman James L. 
Fly had demanded a chance to refute 
“slanderous, false, and irresponsible 
charges.” 

Lea said Fly’s appearance must await 
the hearing into transfer of ownership of 
WMCA. 

The proposed appropriation slash, 
passed by the House, was before the 
Senate. Fly had charged that scheduling 
of the WMCA hearing was calculated 
“to postpone our hearing at least until 
the appropriation has been disposed of 
by the Senate.” 

The slash involved was $1,000,000 for 


the commission’s radio intelligence divi- 


sion and $500,000 for its foreign broad- 
cast intelligence service. The House Ap- 
propriations Committee recommended 
the War and Navy departments take over 
these functions. 
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1ss Olive Amelia Merrill of Iuka, 

Mississippi, former Federal Com- 
munications Commission employee, re- 
cently told the House investigating com- 
mittee she was required by a supervisor 
to falsify personnel records to “cover 
up” for a fellow worker who was in a 
hospital for several weeks last year. Miss 
Merrill said the records were changed at 
the insistence of Chester A. Teitgen, who 
is now in the Army. 

Changes were made in the records to 
show that Lula Martin Aderley was at 
work when she was actually in a hospital, 
Miss Merrill testified, adding that fellow 
workers, at Teitgen’s request, worked on 
their off days for the absentee. 

She said production records of Katie 
Hoffman also were changed to show that 
she was a good typist, when, the witness 
asserted, she “just wrote letters or read 
True Stories.’ Asked by Committee 
Counsel Garey why this was done, Miss 
Merrill said it was because Teitgen said 
he liked Miss Hoffman. She said the sit- 
uation eventually came to the attention 
of the House Civil Service Committee 
and subsequently the Lea committee. 


* * * 


TTORNEYS for the Chesapeake & Po- 
tomac Telephone Company con- 
cluded their arguments on February 12th 
before the District of Columbia Public 
Utilities Commission, defending the pro- 
posed rate schedule for hotels, apart- 
ments, and clubs. On February 15th the 
commission ordered abolishment of all 
such extra charges. 

The schedule was submitted January 
22nd, but was rejected on the grounds 
that it was discriminatory. It allowed a 
surcharge on calls made by transients 
from rooms, and a $1 monthly service 
charge for permanent guests. A 5-cent 
surcharge on calls made from lobbies was 
disallowed. 


R. A. Van Orsdel, general counsel for | 


the company, argued the rates were not 
discriminatory, and said he believed it 
was fair to allow a customer the choice of 
making a call from a lobby at 5 cents or 
from a room at 10 cents. Similar testi- 
mony was also given by David E. 


McCoy, general commercial manager, 

Joseph C. McGarraghy, attorney for 
the Washington Hotel Association, had 
asked that rate arguments be postponed 
until a decision is rendered by the courts 
in a suit which he filed on February 10th 
challenging the commission’s jurisdic- 
tion. The. commissioners overruled the 
motion. 

ie ee 


TREND toward improved speed and 
better quality of war-time tele- 
graph service was noted in a telegraph 
service report which the Federal Com- 
munications Commission on February 
10th submitted to the Board of War 
Communications pursuant to a re 
quest contained in board Order 25-C. 
Covering the period from July through 
November, 1943, the report compares 
telegraph service rendered in that period 
with the service in June, 1943, previously 
reported to the board, and with speed-of- 
service objectives set forth by the BWC 
in December, 1942. 

The telegraph company reports to the 
commission for this 5-month period 
show a substantial speed-up in handling 
of telegrams at the message centers of 
both Western Union and the former 
Postal Company. Since almost all tele- 


grams pass through one or more message 


centers en route to the addressee, this im- 
provement is important in realizing a 
faster telegraph service. 

At the same time, an improvement was 
noted in the service speed given by the 
American Telephone and Telegraph 
Company on teletypewriter exchange 
(TWX) priority messages in this 
period. 

On the other hand, while service in 
public offices originating telegrams has 
generally remained satisfactory, the 
speed of handling messages at delivery 
offices has deteriorated in recent months. 
The FCC report finds that one of the best 
methods of improving telegraph service 
generally would appear to lie in an ex- 
pedited handling of telegrams from de- 
livery offices. 

Improvement in all other types of tele- 
graph service will also be necessary, 
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however, if the board’s stated goals of 
war-time telegraph performance are to 
be attained. 

The steps taken by Western Union 
toward coordinating public message 
service—including the closure of 1,436 
duplicate telegraph offices—since Oc- 
tober 7, 1943, effective date of the merger 
of Western Union and Postal Telegraph, 
Inc., are also summarized in the report. 

Commissioner Clifford J. Durr filed a 
separate statement in which he raised the 
question as to whether the primary ob- 
ject in closing duplicate telegraph offices 
was to achieve an improved over-all 
service or “rather to lay a predicate for 
a postwar industry based upon low vol- 
ume and contracted service.” 


* * * * 


PROCEDURE which will segregate the 

functions of the War Production 
Board and the Federal Communications 
Commission in acting on applications for 
new or expanded facilities for radio 
broadcasting stations was announced re- 
cently by WPB. The procedure provides 
that upon approving an application, FCC 
will give the applicant conditional grant, 
subject to WPB approval, for construc- 
tion or modification of facilities. A per- 
mit will be granted by FCC after these 
conditions are satisfied. The procedure 
defines more clearly the fields of opera- 
tion of the two agencies and is the prod- 
uct of mutual study of problems of han- 
dling new facilities applications. 

The WPB announcement came simul- 
taneously with the issuance by FCC of a 
supplemental statement of policy con- 
cerning applications for radio station 
permits. The FCC statement of policy is 
not to be construed as an invitation for 
the filing of applications, the agencies em- 
phasized, but only to permit grants that 
will serve an outstanding public need or 
the national interest in the war effort. 


* * * Xx 


Grorrane Curtis Gober of the Mis- 
sissippi Public Service Commission 
early last month announced a reduction 
of rates on long-distance telephone calls 
which will mean a saving of $121,800 per 
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year to Mississippians. Gober said an 
agreement was reached with the South- 
ern Bell Telephone Company on Feb- 
ruary Ist, 

The saving will come in two ways, 
Gober said. There will be an average re- 
duction of 15 to 20 cents on all intrastate 
long-distance calls, and the hour at which 
the lower night rate begins will be moved 
up from 7 P.M. to 6 P.M. 


* * + * 


R. Pow ey, president of the Pa- 
e cific Telephone & Telegraph Com- 
pany, disclosed last month that it and the 
Southern California Telephone Company 
had agreed to comply with a ruling of 
the California Railroad Commission that 
intrastate long lines rates will be re- 
duced $3,803,000 a year. 

Mr. Powley said reductions had been 
agreed to because the company felt that 
it must give its undivided attention to the 
war and “must avoid highly technical, ex- 
pensive, and prolonged formal proceed- 
ings and possible extended litigation.” He 
declared, however, that “rapidly rising 
costs, particularly taxes and wages, clear- 
ly indicate the necessity of arresting the 
downward trend in our telephone rates.” 


* * * * 


ITHOUT objection the Senate on 
February 11th confirmed the nomi- 
nation of E. K. Jett to be a member of 
the Federal Communications Commis- 
sion. Commissioner Jett, formerly chief 


engineer of FCC, succeeds George 
Henry Payne whose. term expired last 
vear. 

Some question had been raised by 
the Republican Senators as to Commis- 
sioner Jett’s political faith in view of 
the fact that there are now four accredited 
Democratic members on the FCC and the 
Communications Act provides that no 
more than four members shall be of the 
same political faith. Commissioner Jett, 
however, qualified as an “independent” 
and pointed out that he had never actu- 
ally voted in an election despite the fact 
that he has been a qualified resident in 
Montgomery county, Maryland, for more 
than a decade. 
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Taxes versus Share Earnings 


hee huge proportion of utility earn- 
ings now absorbed by taxes is illus- 
trated in the accompanying table where 
the total amounts have been reduced to a 
per-share basis. For example, taxes paid 
by the American Water Works system 
aggregated $18,400,000, or $7.90 per 
share on the common stock, while earn- 
ings for the twelve months ended Septem- 
ber 30th amounted to only 59 cents a 
share ; thus, taxes were over 13 times the 
share earnings. This is of course, an ex- 
treme instance, but for all the holding 
companies in our table taxes averaged 
430 per cent of share earnings. (In some 
cases preferred stocks were used as a 
basis.) For operating electric and gas 
companies the proportion is naturally 
lower, working out at 235 per cent, and 
for gas companies it was 185 per cent. 
Two telephone companies averaged 336 
per cent. If taxes had been related to 
dividends rather than earnings, these ra- 
tios would have been still larger. 


y 


Retiring Securities by Partial 
Distribution Method 


K™ since the SEC was upheld by the 
courts in its refusal to allow a 9- 
point premium to holders of United 
Light & Power bonds, it has held rather 
consistently to a policy of refusing to per- 
mit holding companies to pay more than 
par for repurchase of their senior securi- 
ties in the open market. An exception 
was made with American Power & Light 
bonds, on a rather novel basis, and while 
this stimulated the repurchase of bonds 
for a time, the automatic reduction in the 
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Comment 


By OWEN ELY 


premium (one-eighth point each week) 
finaliy tended to dry up offerings. Some 
of the companies have been unable to 
proceed at all with repurchase programs 
approved by the commission, because 
their bonds advanced beyond par—hold- 
ers being optimistic, perhaps, that the 
SEC would permit “raising the ante” in 
their cases also. 

In some former decisions where the 
commission frowned upon repurchase 
programs, or gave halfhearted assent, 
reference was made to the possibility of 
treating all senior security holders alike 
by distributing available cash to all hold- 
ers pari passu and ordering a correspond- 
ing reduction in face value of the secu- 
rity. This method would seem to have 
obvious advantages for speeding up 
holding company dissolutions, by permit- 
ting immediate use of cash and thus 
avoiding the inevitable delays involved 
in repurchase programs. It can only be 
fairly applied, however, as senior securi- 
ties approach or reach par in market 
value. 


ENTRAL STATES Power & LIGHT 
Company, subsidiary of Ogden 
Corporation, announced early this year 
that during the period January 25th- 
February 14th, it would purchase its own 
first 54s of 1953 at 100 until it had ex- 
hausted cash of about $2,485,000. After 
this offer had expired, the remaining cash 
(but not less than $150,000) was to be 
used with any other available funds to 
make pro rata payments on ail outstand- 
ing bonds. 
The letter to bondholders stated: 
Any portion of such proceeds and other 


funds unexpended at the end of such 30-day 
period, if such unexpended portion exceeds 
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$150,000, shall be used to make pro rata pay- paid portion of such bonds. The amended 
ments on the bonds on the fifteenth day after plan further provides that such partial pay- 
a second notice to be given to all bondholders. ment shall be without prejudice to any claim 
It is further proposed that from and after that may be later made on behalf of any of 
such latter date, interest on the bonds will the holders of such bonds to a premium 
continue to be paid only in respect of the un- thereon. .. . It appears that the unpaid por- 
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TAXES versus SHARE EARNINGS 
(Latest Available Figures) 


Amounts per Share Ratio 
Total Taxes Paid Earned Earned Taxes 
Mill.) Before Total After to Share 
Mise. Federal* Total Taxes Taxes Taxes Earn. 
lec-gas Holding Cos. 
ihwavicats Got Week 5 So ck cw cen wne 9.8 19.3 i 8.82 $6.51 $2.31 282% 
American P. & L. (pfd.) . 19.2 i 25.54 : 8.94 186 
American Water Works 6. 11.7 ; 8.49 i 59 1320 
Columbia: Gi Gennes occe new cas . 25.3 . 3.41 : 49 597 
Com. & So. (pfd.) : 41.9 , 47.75 : 8.45 466 
Elec. P. & L. (1st pfd.) : 21.3 : 56.18 : : 402 
Eng. Public’ Service 10.54 . s 532 
Federal Lt. & Traction 5.26 . ‘ 1887 
L. I. Lighting (pfd.) 14.73 } ! 162 
Middle West 552 ‘ : 493 
jet Me 2p al ae 2 See gre rey a 4.15 : : 357 
Niagara Hud. Power (1st pfd.)... 49.60 7 5 2507 
North Amer. Co. 5.96 . : 241 
Nor. States Pr. (Del.) (pfd.)..... 23.88 : 4 275 
Pub. Service N. J. 9.43 : : 758 
Stand. G. & E. (pr. pfd.) 62.05 ; : 404 
United Lt: Bega ces tes oive ; 
lec-gas Operating Cos. 
Boston Edison 
Commonwealth Edison 
Ronit LG: Ge Pres oS secs Pace 
Cons; Edison INN: icasice ccs 
Cons, Gas OF Bats <6 6s. ai secs acs. 
Detroit Edison 
Houston Lighting & 
Indianapolis P. 
Pacthe Gas’ Ge lees oes vies fee eee 
Philadelphia Elec. ...........0. 
Pub. Service of Ind, .....2.cc000 
Sait Didpo GO Bee ok. eas 
So, Calif. Edison 
as Companies 
Amer. Lt. & Traction 
Brooklyn Un. Gas 
Cons. Natl. Gas 
El Paso Nat. Gas 
Lone Star Gas 
Oklahoma Nat. Gas 
Pacific Lighting 
Peoples Gas Lt. & Coke 
Southern Nat. Gas 
United Gas Corp (1st pfd.) 
Washington Gas Lt. ..........+. 
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tion of the bonds will be well protected both 
from an asset and earnings standpoint... . 
Earnings-wise, it appears that interest re- 
quirements on the unpaid portion of the 
bonds are well covered. 


This case may furnish a precedent for 
other holding companies to follow. Any 
holders who might refuse to accept avail- 
able cash and turn in their bonds for rub- 
ber stamping would be penalized by hav- 
ing their income reduced, and thus would 
be ‘“‘persuaded” to accept the reduction in 
face value. The assurance that they are 
not sacrificing any legal rights to the call 
premium would prove helpful. At any 
rate the small-scale experiment in the 
case of Central States will be watched 
with interest. 


» 


Preferred Stock Refunding 
_Expedited by New Law 


HE new tax law, at this writing on 
the President’s desk awaiting signa- 
ture, corrects a serious omission in the 
1942 act. Under the former law, operat- 
ing utilities could deduct from income 
subject to surtax the dividends paid on 


preferred stocks, but this was limited t) 
stocks issued prior to October 1, 194? 
While this limitation was eased slight 
by a Treasury ruling permitting the 
exemption to apply to preferred stocks 
issued since that date, provided they wer 
actually exchanged for previously oy. 
standing stocks, this did not facilitate 
underwriting of new issues. Section 
111(b) (as contained in the Senate’s ver. 
sion) provides that any stock issued later 
than October 1, 1942, either i in exchange 
for or to refund an issue outstanding 
prior to that date, will obtain the same 
immunity from the surtax on dividends, 
However, this applies only to the refund- 
ing amount of the i issue, and not to any 
additional issue to raise new money. 
While the number of utility preferred 
stocks which might be refunded is much 
smaller than a corresponding bond list, 
nevertheless there seem to be many 
profitable opportunities, as indicated in 
the accompanying list. Of course, pre- 
ferred refundings may still be retarded 
by the same factors which handicap 
bond-refunding operations—loss of some 
81 per cent of refunding savings to the 
Federal Treasury (except for the firs 
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Issu 
Potomac Elec, Power iit 1 Eee eee 
Kansas City P. & L 
Public Service E. & & 85 Sid Pee eis Parade 
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tad, 0), ISGISON O70 SS DIG. one se cose oc eee ce 
50: Gale Bdison 5890 'C pid... ook e ccsceswces 
CLANTON TeCHIC GO PIG: bc scccass ccc es sccess 
Columbus & So. Ohio Ist 6% pfd. ........... 
Kansas G. & E. 7% pfd. 
IN Xe ptate es, Gey GAG DIGS sic e cece secs 
PACING JARNUDE BODE: co favs ccccascossc ees 
Phila. Elec: Power 8% pid... i.e. cc. s cee 
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TONHG POWEE 770 PEG. Sos ices eke cess 
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year, when call premiums afforded gen- 
erous savings), difficulties over plant 
write-offs, fear of dividend restrictions 
on common stock, etc. In many cases, 
however, failure to initiate refunding 
operations may be due merely to the in- 
ertia of the management and failure of 
investment bankers to push the matter. 


> 


Canadian “New Deal” 


HE 1943 report of Montreal Light, 
Heat & Power Consolidated (pub- 
lished in both English and French) con- 
tins some interesting comment on the 
antiutility campaign of the Quebec gov- 
emment, which seems to be following the 
lad of Washington. 
The Montreal company had discussed 


the question of rates and plant value with 
the public service board of the Province 
of Quebec in 1938. The “joint inven- 
tory” was completed in December, 1940, 
following which the matter became dor- 
mant, because of war demands on the 
staff of both the company and the board. 
However, on October 7, 1943, the com- 
pany was ordered to appear before the 
board to show cause why its rates should 
not be reduced by some $5,000,000 
(about 16 per cent), the board having ap- 
parently attempted to work out a valua- 
tion based on the 1940 data. In reply to 
the company’s inquiry, it was stated that 
“the board is not endeavoring to estab- 
lish the value of the assets of Montreal 
Light, Heat & Power Consolidated for 
the purpose of the sale of such assets 
either by expropriation or otherwise” 
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and that “the basis of cost or value for 
the purpose of rate making is deemed to 
be the cost or value when first devoted to 
the service of the public,” commonly re- 
ferred to as the “aboriginal cost.” 

The company felt that the board’s ac- 
tion was entirely unwarranted and indi- 
cated that it would submit its own valua- 
tion within a few months. 

However, in the meantime the Premier 
of the Province had made a speech imply- 
ing that the company had exploited the 
public and that a bill would be introduced 
in the legislature to expropriate the elec- 
trical properties of the company. The 
report states: 


It is universally known and generally 
recognized (a) that the company has not 
been exploiting the public, (b) that the 
pioneering efforts of the company’s admin- 
istrators during half a century have been 
largely responsible for building up a public 
service which has always been in advance of 
requirements and a dominant factor in the 
industrial expansion of the metropolitan area 
of Montreal—preéminent today in the Do- 
minion of Canada, (c) that the comnany has 
at all times complied with the laws of the 
Province and has successfully met competi- 
tive conditions resulting from acts of suc- 
cessive legislatures, (d) that during all this 
time the public has not complained either of 
the quality of service rendered or of the com- 
pany’s charges. 

These facts are presented to the share- 
holders and to the public because of the im- 
plications contained in public statements that 
it is the intention of the government to at- 
tempt to virtually confiscate this company’s 
electrical properties by paying only the 
original cost, no matter when incurred, 
rather than the real value thereof. 

In brief, it appears to be the intention of 
the government to acquire this company’s 
electrical properties without having taken 
any risk in the past, without taking any risk 
at present, and without any consideration for 
those who did take risks and through whose 
efforts, initiative, and sound judgment there 
has been built up an industry recognized as 
one of the most efficiently and economically 
operated utilities on this continent and the 
quality of whose service has never been 
questioned—and a company that today has a 
credit standing superior to that of the 
Province itself... . 

Your directors—you may rest assured— 
will leave no stone unturned in their endeavor 
to safeguard the rights of the shareholders, 
who are the owners of what is recognized 
as one of the most efficiently operated public 
utility undertakings in the world.... 
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New Developments in the 
Natural Gas Industry 


HE new tax bill contains a fayor. 

able adjustment of the excess Profits 

tax for natural gas companies. Section 

735 of the House bill (which is under. 

stood to have prevailed in confereng 

over the Senate version) contains the 
following paragraph (c) (5): 

In the case of a natural gas company any 


of the natural gas property of which was in 
operation during the base period, the nop. 


for any taxable year shall be an amount 
equal to the excess output for such year 
multiplied by one-half of the unit net income 
for such year. 


Since the 40 per cent normal tax will 
be substituted for the 85 per cent excess 
profits rate (95 per cent less 10 per cent 
postwar credit), more than half of the tax 
will be saved on the amount of income 
exempted. As current output may be well 
in excess of the base period 1936-39, the 
savings may be significant. In effect the 
law recognizes that the increased ear- 
ings arising from war conditions repre- 
sent in part a return of capital.: 

The fact that natural gas reserves are 
by no means inexhaustible was reflected 
in the recent action of Hope Natural Gas 
in cutting industrial users 40 per cent 
(domestic consumers are not affected). 
Industries most affected in the 4state 
area served by Hope were those classi- 
fied “No. 6” by the WPB (not engaged 
directly in war work), but some war in- 
dustries were also affected. Principal 
sufferers were the glass companies— 
Pittsburgh Plate, Hazel Atlas, and Mc- 
Kee—operations of the two latter com- 
panies being reduced to one-half. Sted 
mills were reported only slightly affected. 

The curtailment followed recent wart 
ings regarding an approaching scarcity in 
the Appalachian field. Hope expects é 
daily allotment of 25,000,000 cubic feet 
from the Panhandle Eastern Pipe Line 
Company, but this: will be of little hel 
in relieving the situation. By the time tht 
next heating season approaches, however 
Hope should receive the benefit of th 
new pipe line from Texas to Virginia 


302 








FINANCIAL NEWS AND COMMENT 








CONVERSION OF DETROIT INDUSTRY 


FROM 
‘ 
PEACE to WAR raaemaor, | 
nS 


IN SALES OF ELECTRIC POWER 
TO INDUSTRIAL PLANTS 


f New Plants 


F Wwar Equipment 
ave Pinta 
> AY 
(ww 


ZA 368 MISCELLANEOUS FSAI 
LE OTHER INDUSTRIES [& 
<9) “eS d 4 


23 CHEMICAL PRODUCTS , = < 
INDUSTRIES AISES Hill Coals 
AO Wei : 158 MACHINE. SHOPS i¥ 
Ns Sa AND FOUNDRIES 


ONE BILLION 
KILOWATT HOURS 


~ 











Yn 
- @ 
c= 
ow 
w 
3 
7 
= 
= 
z 
' 
Vv 
‘7 
at 
“oO 
Y 
aw 
— 
0) 
> 
Cc 
° 
U 





1938 - Peace Time industry To All-Out War - 19434 : 








The Detroit Edison Company—1943 report to stockholders 
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What Others Think 


Five Years under the 
Natural Gas Act 


Wu nine cases presently under in- 
vestigation, the Federal Power 
Commission does not expect to be able 
to initiate further natural gas rate pro- 
ceedings during the war emergency. The 
commission made this statement in a re- 
cent report to Representative Clarence F. 
Lea, chairman of the House Committee 
on Interstate and Foreign Commerce. 
The commission, in response to the re- 
quest of Chairman Lea, submitted a re- 
port covering the first five years of its 
administration of the Natural Gas Act of 
1938. The report said that rate reduc- 
tions for natural gas ordered or approved 
by the commission have aggregated $34,- 
680,000 a year and affect, or will ulti- 


mately affect, customers numbering in 
the millions in every one of the twenty- 
nine states in which natural gas is sold in 


interstate commerce for resale. These 
states are Alabama, Arizona, Arkansas, 
Colorado, Florida, Georgia, Illinois, In- 
diana, Iowa, Kansas, Kentucky, Louisi- 
ana, Maryland, Michigan, Minnesota, 
Mississippi, Missouri, Nebraska, New 
Mexico, New York, Ohio, Oklahoma, 
Pennsylvania, South Dakota, Tennessee, 
Texas, Virginia, West Virginia, and 
Wyoming. 

The commission noted that natural gas 
rate reductions represented annual sav- 
ings to the public of more than fifteen 
times the average annual appropria- 
tion for the Federal Power Commission 
for the administration not only of the 
Natural Gas Act but of the Federal Pow- 
er Act and all other statutory duties. In 
summarizing its activities under the 
statute, which confers upon the commis- 
sion responsibility for regulating the 
wholesale rates, accounting practices, 
and certain operations of natural gas 
companies engaged in interstate com- 
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merce and, in effect, places every inter- 
state pipe-line company in the country 
under Federal control for the first time, 
the commission said in part: “The need 
for the act in the field of rate regulation 
was apparent from the outset, for com- 
plaints were filed with the commission 
before a staff could be assembled to 
handle them. . . . within less than six 
months after the act was approved, the 
commission was proceeding with several 
large, important rate cases affecting more 
than 2,000,000 natural gas customers and 
involving, ultimately, $12,204,000 in rate 
reductions.” 


OMMENTING on decisions of the U. 
S. Supreme Court, the commission 
said: 


The so-called “fair value” formula of 
Smyth v. Ames need no longer be followed. 
That decision prescribed a complex set of 
factors, including “reproduction cost,” to be 
considered in the determination of a rate 
base and, since 1898, has greatly impeded 
state and Federal rate regulation. 

The decisions of the court in Federal Pow- 
er Commission v. Natural Gas Pipeline Com- 
pany of America [42 PUR(NS) 129], de- 
cided in 1942, and in Federal Power Com 
mission v. Hope Natural Gas Company, 
[51 PUR(NS) 193], handed down on Janu- 
ary 3, 1944, leave no doubt that the “fai 
value” formula, which in practice had been| 


the field of regulatory 

decades. 

Since 1938, the report stated, the com 
mission has been called upon to deal wit 
241 applications for certificates of pub 
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ic convenience and necessity to con- 
sruct, extend, acquire, or operate natural 

s facilities. Since passage of the 1942 
amendment to § 7(c) of the Natural Gas 
Act, the commission has acted upon 85 
applications for certificates to construct 
new facilities or to acquire existing 
facilities, the total estimated cost aggre- 
rating $470,000,000. 

The report pointed out that “during 
the past five vears the commission, in 
gllaboration with state commissions, has 
formulated a system of accounts for 
natural and artificial gas companies and 
has also prescribed an annual report 
form for natural gas companies, calling 
for detailed operating and financial in- 
formation of primary importance to the 
commission and other Federal and state 
regulatory agencies, as well as to con- 
simers and investors in natural gas com- 
panies.” 


2 Boome cognizance of the dissenting 
opinion of Justice Jackson in the 
Hope Natural Gas Case, in which he ad- 
yeated regulation designed to conserve 
natural gas, the report said: 


The commission is keenly aware of the 
importance of conservation and the serious 
problems raised by the continued construc- 
tion of large natural gas pipe lines and the 
accelerated depletion of our natural gas re- 
serves due to war activities. In its annual 
report to Congress for the year 1940, the 
commission discussed this question at some 
length. In that report a number of important 
questions were raised, but it would appear 
that further studies and investigations must 
be conducted before satisfactory answers to 
these important and difficult questions can be 
formulated. . . . 

It has been the unanimous view of the 
commission that, inasmuch as the Congress 
had not given it comprehensive powers to 
deal with the end uses for which natural 
gas is consumed, and had granted the com- 
mission no authority to regulate rates for 
the direct sales of natural gas to industry, 
It was the duty of the commission not to 
seek to exercise such authority until the 
Congress amended the Natural Gas Act to 
conter on the commission such specific 
powers as Congress desired it to exercise. 


The report also reviews other activities 
of the commission under the Natural Gas 
Act during the past five years, including 
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the commission’s participation in the 
protection of natural and manufactured 
gas systems against sabotage and other 
hostile acts ; its agreement with the War 
Production Board codifying the general 
policies, arrangements, and procedures 
observed by the two agencies in natural 
gas matters; the compilation and publi- 
cation of a directory listing all natural, 
mixed, and manufactured gas companies 
in the country ; and the publication of an 
authoritative map of natural gas facili- 
ties and producing areas, distribution of 
which has been restricted during the war 
period under procedure established by 
the War Department. 


HE report concluded with state- 

ments by the commission that five 
years of experience have demonstrated 
that the Natural Gas Act is an effective 
instrument of regulation and that its 
fundamental principles are peculiarly 
necessary in relation to such an industry 
for the protection of consumers and in- 
vestors. The report pointed out that 
where the basic reserves of an industry 
are exhaustible, as in the case of natural 
gas, it is obviously desirable that, before 
millions are invested in well drilling and 
pipe lines and before thousands of con- 
sumers are induced to invest in appli- 
ances, there should be positive determina- 
tion after proper hearing that the enter- 
prise is sound and that the reserves are 
sufficient to insure adequate service at 
reasonable rates over a sufficiently long 
period to justify every dollar honestly 
invested. 

It added that because of the general 
exhaustibility of the industry’s reserves, 
it is obviously important that proper de- 
preciation and depletion policies should 
be established. Finally, the report said 
“the determination of natural gas rates 
on the basis of actual legitimate invest- 
ment, in accordance with the intent of 
Congress, has been thoroughly justified 
and the fundamental principles involved 
in such determination have been approved 
by the United States Supreme Court.” 

The companies presently involved in 
formal rate investigations before the 
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commission are the Peoples Natural Gas 
Company, Pittsburgh, Pennsylvania; 
United Fuel Gas Company, Charleston, 
West Virginia; Warfield Natural Gas 
Company, Charleston, West Virginia; 
Huntington Development & Gas Com- 
pany, Charleston, West Virginia; Cin- 
cinnati' Gas Transportation Company, 


Charleston, West Virginia; Mississippi 
River Fuel Corporation, New York, New 
York; Hope Producing Company, New 
York, New York; Southern Carbon 
Company, Monroe, Louisiana; and 
United Carbon Company, Charleston 
West Virginia. 
—C.AE 





New Book on 


MM"; than 84 per cent of the people 
of the United States now live in 
electrically lighted homes and the facts 
point strongly to the continued extension 
of both private and public electric power, 
although “there is no conclusive evidence 
that private enterprise is more or less 
efficient than public enterprise.” 

These findings are included in a sur- 
vey of “The Power Industry and the 
Public Interest” released February 21st 
by Twentieth Century Fund. The report 
is a condensation written by Edward E. 
Hunt on the basis of a factual survey by 
Dr. Arthur R. Burns as research direc- 
tor, with Walter E. Caine as his assistant. 
Certain advance portions of the survey 
were made public on February 6th by 
Evans Clark, executive director of the 
fund. 

Emphasizing the enormous growth of 
the electric power industry, Mr. Hunt’s 
summary points out that “from 1902 to 
1940 the capacity of electric generators 
for public sale increased about thirty-five 
times, electric output about fifty-eight 
times, and the revenues of the industry 
about twenty-nine times.” At the end of 
that period, according to the research 
findings, “84 per cent of the population 
of the United States lived in electrically 
lighted homes. Of the homes wired for 
electricity, 95 per cent had electric irons, 
63 per cent refrigerators, 54 per cent 
clocks, 49 per cent vacuum cleaners, and 
35 per cent coffee percolators.” The in- 
dustry as a whole had greater net capital 
assets than any other industry in Amer- 
ica, except railroads. 

Since America’s defense program be- 
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Public Power 


gan in 1940 and was later greatly in- 
creased after Pearl Harbor and our 
actual entry into the war, there have been 
substantial increases in total electric 
power capacity of the country. Exact 
figures on these increases are not given 
out for reasons of military security. 
However, the Fund’s summary, in look- 
ing toward our postwar future, says, “An 
industrial nation needs a coordinated 
power system both in war and in peace. 
Our national life depends increasingly 
on a reliable and economical supply of 
electric power. 

“The power facilities of the United 
States at present make up a national 
power system which is partly public and 
partly private. Each may act as a healthy 
check upon, but should not be allowed to 
hinder, the other.” 

As between the two systems, the facts 
disclosed in the Fund’s summary did not 
offer any conclusive evidence that pri- 
vate enterprise is more or less efficient 
than public enterprise. It stated: 


The profit motive may result in low costs 
if full advantage is taken of the possibilities 
of increasing consumption by low rates. On 
the other hand, private companies when 
handicapped by heavy financial burdens have 
been reluctant to take the risk of lowering 
rates because of the high ratio of their over- 
head to total costs. ‘ 

The shortcomings in the accounting prac- 
tices of both municipal and private utilities 
have constantly hampered investigators who 
attempt to appraise their relative operating 
costs. But the information available indi- 
cates that, except in small communities, the 
rates of municipal systems compare favor- 
ably with those of private systems. Their 
costs also compare favorably despite the 
smaller scale of municipal production. 
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Municipal power plants, of course, are 
only one form of public projects. In gen- 
eral, the summary factual report says that 
“in comparing the efficiency of public 
with private systems, allowance must be 
made for the contributions of each to the 
public service through taxation or other- 
wise. Also, since private utilities, moti- 
vated by the desire for profit, obviously 
cannot be allowed to operate without re- 
straints, some of the cost of private as 
compared with public service is the ex- 
pense of regulation. And since public 
enterprises can borrow money more 
cheaply than private businesses, private 
utility operation must effect offsetting 
advantages or remain more costly.” 

In supplying electricity in rural areas, 
the Fund’s summary says: 

Rural codperatives are only now begin- 
ning to emerge from their developmental 
stage and it is not yet clear whether they can 
cover their costs. If they can, they offer a 
cheaper form of electric service than private 
systems can afford to give. 

Few statistics are available to show 
whether rural codperatives can maintain 
their present rates without subsidy. Since 
the program is still in the stage of building 
up its load, current statistics do not indicate 
whether revenues will ultimately cover costs. 
A comparison of August, 1938, with 1939 
records for 650 systems financed by the 
Rural Electrification Administration shows, 
however, that net revenues increased about 
80 per cent and operating costs by only 21 
per cent. This suggests steady progress. 


O* such large projects as the TVA 
and Boulder dam, the Fund’s sum- 
mary of factual findings says: “The 
multiple-purpose projects of the Federal 
government fall into a different category. 
Irrigation, navigation, flood control, and 
other services, unsuited or unattractive 
to private enterprise, are combined in 
Federal projects. Many such projects 
are undeniably economical. The advan- 
tages of adding power facilities to proj- 
ects for. navigation and flood control 
often greatly exceed the cost... . Never- 
theless, there are, as in all public projects, 
difficulties in calculating costs and dan- 
gers in rate comparisons which fail to 
take account of advantages enjoyed by 
public projects but inaccessible to private 
enterprise.” 
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The traditional way in which the pub- 
lic interest is protected when private 
power projects are given an actual or 
quasi monopoly in a certain area is 
through the regulation of the private 
project by a governmental unit. On this 
point the factual summary says: 


Dissatisfaction with regulation in the past 
has stimulated demands for public owner- 
ship of utilities, yet the necessity for regu- 
lation. does not disappear with public opera- 
tion. Some municipal systems are operated 
to obtain monopoly profits for tax relief, for 
instance, which may obstruct the widespread 
use of electric service and so keep costs 
high. 

Furthermore, public operation of electric 
systems does not necessarily mean the ex- 
clusion of private utilities. The latter have 
made great technical contributions to the in- 
dustry. 

Their organization in some _ respects 
is more flexible than that of public systems. 
But the downward pressure of the private 
profit motive on costs has undoubtedly been 
overrated, just as the capacity of public serv- 
ants for initiative and enterprise has often 
been underrated. 


Those in charge of the Fund’s investi- 
gation found that the facts point strong- 
ly to the continued extension and de- 
velopment of both private and public 
power projects. Looking ahead, the re- 
search summary says: “If our national 
power system is to remain partly public 
and partly private, the two segments 
must be codrdinated. Much more effec- 
tive arrangements for interchanging 
power between public and private agen- 
cies must be developed if the best use is 
to be made of the power resources of 
large areas. This is part of the larger 
problem of regional coérdination which 
may well eventually call for some form of 
public integration for the whole coun- 
try.” 
Other favorable administrative rul- 
ings included that of the Mississippi Tax 
Commission, which nullified an attorney 
general’s opinion which had limited a 
statutory tax exemption to property 
directly used in the generation, transmis- 
sion, and distribution of energy and that 
of the Wisconsin attorney general which 
held the gross receipts tax inapplicable 
to out-of-state sales. 
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“I DON’T SEE WHAT HE’S IN SUCH A HURRY FOR—THE FERRY IS JUST 


PULLING IN” 


Echoes of the Hope Natural Gas Case 


N interesting résumé of state, regu- 
latory commission reaction to the re- 

cent decision of the U. S. Supreme Court 
in the Hope Natural Gas Case was con- 
tained in the February 7th issue of The 
Wall Street Journal. The editors of the 
Journal, as on several past occasions 
when some development of outstanding 
importance in the field of regulation has 
occurred, dispatched telegrams to the 
various chairmen of the state public util- 
ity commissions. These wires of inquiry 
asked for the commissioners’ reaction, 
not only to the Hope Natural Gas Case, 
but to the published statement of Chair- 
man Olds of the Federal Power Commis- 
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sion to the effect that the Supreme Court 
decision had opened the way to “very 
large possible reductions in utility rates.” 

Out of twenty-four replies received, 
five commissions (Vermont, Oklahoma, 
Kentucky, Florida, and Utah) declined 
to give their views on the merits of the 
inquiry at this time because of pending 
litigation or other particular reasons. 
Probably the outstanding feature of The 
Wall Street Journal résumé was the fact 
that while most of the state commission 
ers who did venture a reply felt that the 
Hope Natural Gas decision was indeed 
an important landmark in the develop 
ment of regulatory law, it did not neces 


308 


par 


effe 
wei 
res 


Ke 





WHAT OTHERS THINK 


sarily presage any great or immediate 
change in utility rate regulation in their 
respective jurisdictions. — 

In fact, only one commissioner, George 
N. Beamer, chairman of the Indiana 
Public Service Commission, was in- 
dined to think that rate reductions were 
in prospect in the light of the Hope Natu- 
ral Gas decision. He thought that as a re- 
sult of the liberty of action now granted 
to the state commissions to use original 
cost or prudent investment as a rate base, 
the rates of the various Indiana utilities 
might well be reexamined. 


HREE state commissioners, of Con- 
T necticut, Maryland, and Oregon, 
respectively, felt that the decision would 
be a great help to the state commissions, 
but they did not infer that rate reduc- 
tions would necessarily ensue in the near 
future. Chairman Clyde Olin Fisher of 
Connecticut said that the decision “‘paved 
the way for more effective regulation 
and less long-drawn-out litigation,” but 
that except upon careful investigation 
there is no excuse for “shotgun prognos- 
tication.” Chairman Steuart Purcell of 
Maryland said the Hope Case would be 
“most helpful to the regulatory commis- 
sions” since it “very definitely discards 
reproduction costs as a required evi- 
dence.” Oregon Commissioner George 
H. Flagg thought the decision would put 
the commissions in a better bargaining 
position to negotiate rate settlements. 
Thomas A, Kennelly, public utility 
administrator for the Rhode Island De- 
partment of Business Regulation, how- 
ever, struck a note of warning to the 
effect that state commissioners should 
weigh carefully the gravity of their new 
responsibility under the Hope Case. Mr. 
Kennelly’s brief statement follows: 


] feel that no matter what yardstick is 
used in the future in setting the rate base of 
the public utilities which, to date, have not 
come under the review of this administra- 
tion, we understand the tremendous responsi- 
bility which this recent Supreme Court de- 
cision has placed upon us, and that any or- 
der issued by us will be tempered with the 
view of maintaining the correct balance be- 
tween the interests of the public and the 
rights of the utility. 
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Spokesmen for four commissions 
(Arizona, Colorado, Maine, and Wash- 
ington) did not think that the Hope 
Case would make very much difference 
with rate regulation in their respective 
jurisdictions one way or the other. Chair- 
man Betts of the Arizona Corporation 
Commission warned that “it is a most 
dangerous thing to say that there shall 
be no rule or guide” for rate base value. 
He added it “opens wide the door to the 
possibility of decisions based purely 
upon the desire to promote the interests 
of the political party or perchance the 
imposition of views contradictory to the 
principles of private enterprise.” Chair- 
man Henry S. Sherman of the Colorado 
commission said the Hope Case merely 
allows regulatory authorities “to use com- 
mon sense” and would probably not ef- 
fect any change in Colorado policy. 
Chairman Frank E. Southard of the 
Maine commission registered a similar 
view with the comment : “The decision is 
causing more mental disturbance than 
seems warranted.” Director Charles F. 
Schaefer of the Washington Depart- 
ment of Public Service did not think that 
the Hope Case differed essentially from 
other U. S. Supreme Court decisions in 
the past. 


IVE more state commission spokes- 
men (California, Massachusetts, 
Minnesota, Missouri, and Wisconsin) 
did not think that there would be any 
change in their respective regulatory 
policies for the simple reason that they 
have been following more or less an orig- 
inal cost basis for rate making in the past. 
President Richard Sachse of the Cali- 
fornia Railroad Commission said that 
the Hope Natural Gas Case was a “land- 
mark” which would permit a commission 
to use “any method that will produce a 
fair return and steer clear of confisca- 
tion.” Chairman Carroll L. Meins of 
the Massachusetts Department of Public 
Utilities said his commission would con- 
tinue “to follow the prudent investment 
theory.” Chairman Frank W. Matson of 
the Minnesota Railroad and Warehouse 
Commission pointed out that his board 
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in its recent decisions had given original 
cost predominant weight. A_ similar 
opinion was registered by John P. Ran- 
dolph, general counsel of the Missouri 
Public Service Commission, who added 
that this did not mean that “original cost 
will be the only evidence considered.” 
Ruben W. Peterson, chairman of the 
Wisconsin Public Service Commission, 
likewise pointed out that his commission 
“has not used reproduction cost in rate 
cases in the past.” 

The chairmen of two more commis- 
sions (Illinois and Ohio) observed that 
they were bound by state law to a consid- 
eration of reproduction cost, President 
Hugh White of the Alabama Public Serv- 
ice Commission said that the Alabama 
statute required the commission to give 
due consideration to cost of reproduc- 
tion as well as other factors for rate- 
making purposes. Chairman George Mc- 
Connaughey of the Ohio Public Utilities 
Commission, after noting that the pri- 
mary authority to regulate rates in the 
Buckeye state is with the municipalities, 
added that the Ohio law, under decisions 
of the state supreme court, requires con- 
sideration of reproduction cost. 


HE dissenting opinion in the Hope 
Natural Gas Case by Justice Jack- 
son, which suggested a commodity rather 
than a valuation basis for fixing natural 
gas rates, drew conflicting reactions 
from two state commissioners whose 
views are especially noteworthy because 
they come from the two important states 
of Illinois and Pennsylvania. 
Chairman John Siggins, Jr., of the 
Pennsylvania Public Utility Commission 


did not think that the Hope Natural (as 
decision itself authorized regulatory 
authorities to use the original cost basis 
exclusively for rate making, nor did it 
preclude such authorities from using any 
other basis. However, Chairman Siggins 
said, with respect to the natural gas rate. 
making idea of Justice Jackson: 

It is my personal opinion that regulatory 
commissions should reconsider “our rat. 
making doctrine as applied to natural gas,” 
accept the unprecedented opportunity pr. 
sented by the problem to our respective com. 
missions, and “boldly make sound economic 
considerations, instead of legal and account. 
ing theories,” the foundation of our policy 
as suggested in the opinion of Mr. Justice 
Jackson. It is my further opinion that until 
such time as we do adopt such policy, we 
will not. have proper and efficient regula. 
tion of natural gas utilities. 


Chairman John D. Biggs of the Illi- 
nois Commerce Commission said it was 
necessary for each state commission to 
await decision of its own high court to 
determine the applicability of standards 
used by the Federal Power Commission 
in the Hope Natural Gas Case. But the 
idea that the rate base approach should 
be discarded caused him considerable 
concern. Chairman Biggs stated: 

It would take a complete revision of our 
thinking and of our staff to incorporate in 
the rate-making process the adjudication of 
social and economic theories if they became 
part of the rate-making function. Addi- 
tionally, we question the desirability of fol- 
lowing this departure. 


He added that in view of the increas- 
ing operating expenses for most utilities 
it did not appear to be very likely that 
rates would be reduced substantially in 
the near future. 





REA Reports on Co-op Law 


SUMMARY of legislative develop- 
ments affecting the co-ops during 
1943 was contained in the annual report 
of the Rural Electrification Administra- 
tion, as follows: : 
A significant development in 1943 was 
the appearance in some states of state- 
wide power district laws. Alabama pro- 
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vided the framework for organization of 
a quasi public corporation with authority 
to engage in the business of generating, 
transmitting, and distributing electricity. 
The creation of a people’s power com- 
mission was authorized in Nebraska. 
Both enactments provided for private 
financing through issuance of revenue 
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bonds. Vermont became the twenty-sev- basis as public utilities was successful in 
enth state to adopt legislation for the or- the district court. 
ganization and operation of electric co- In a suit against REA codperatives 
operatives patterned after the REA in Illinois to collect property taxes, an 
model act. Missouri enacted a measure, Illinois county court upheld the conten- 
urged by REA cooperatives, which ex- tion of the codperatives that,assessments 
tended the life of the codperatives from on their property had been excessive and 
twenty-five to fifty years. reduced such assessments, ranking from 
South Dakota created in its depart- $198 to $1,124 per mile, to $50 per mile. 
ment of agriculture a division of co- After an Oklahoma District Court had 
éperatives, which may prove helpful in sustained the constitutionality of a 
the extension of rural electrification. statute exempting electric cooperatives 
The Louisiana electorate in Novem- from the state sales tax, the state tax 
ber, 1942, ratified a constitutional commission, which had attacked the 
amendment granting to REA-financed validity of the provision, refunded to the 
cooperatives complete tax exemption on codperatives about $18,000 in taxes paid 
transmission and distribution lines‘for a under protest. 
25-year period. In Kentucky, however, the court of ap- 
The Wyoming legislature extended peals held that the provisions of the Ken- 
the present property tax exemption of tucky Rural Electric Codperative Act 
REA cooperatives for a 6-year period. which purported to exempt REA co- 
A2 per cent gross revenue tax was sub- 6peratives in that state from property 
stituted for all other property taxes in taxes were invalid as in conflict with the 
Oklahoma, and in Oregon a 2 per cent state Constitution. Hearings before ad- 
gross earnings tax was substituted for ministrative tax bodies during the last 
property taxes on transmission and dis- year again revolved principally around 
tribution lines. The Utah legislature ex- the assessment of property of REA co- 
empted REA cooperatives from the Operatives for tax purposes. Attempts 
state sales tax, while the Washington to increase assessments on such property 
legislature exempted codperatives from were widespread. In a significant num- 
f our the obligation to pay annual corporation ber of states, however, tax commissions 


dards 
ission 
it the 
hould 
srable 


we license fees. and local assessors have begun, or have 
came continued, to apply formulas which take 
Addi- PPLICABILITY of the Georgia constitu- into account the fact that the codperatives 
 fol- tional amendment of 1941 (which are operated on a nonprofit basis and that 

granted a 20-year tax exemption to rural their property is located in sparsely 
reas- electric codperatives) to the property tax settled areas of low consumer density. 
ities for that year was upheld by the Georgia Thus, in Alabama, Arkansas, Indiana, 
that Supreme Court. Maryland, Ohio, Tennessee, and Texas, 
y in In Iowa a suit by REA coéperatives codperatives succeeded in obtaining 


to enjoin the state tax commission from substantial reductions or in thwarting 
assessing their properties on the same proposed increases in whole or in part. 





Labor Coercion of Government Charged 


a5 Railway Labor Act and the fact that the total wage advances finally 
Stabilization Act have been com- made to railway employees are about 40 
pletely broken down, said Railway Age per cent larger than those recommended 
ina recent article entitled “Labor Coer- by the government boards appointed last 
cion of Government and Public.” This year in accordance with the Railway La- 
is indicated, said the magazine, by the bor Act. The article continued: 
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“THE CAMP CLOWN, PRIVATE BRANNEGAN, PUT A U.S. CODE LABEL ON A 
VOLUME OF OPA RETAIL REGULATIONS AND PLANTED IT WITH THE ENEMY 
INTELLIGENCE. BOY, OH BOY! IS THIS HEINIE RADIO GOING NUTS!” 


Statements are being made that the in- 
creases in excess of those recommended by 
the boards are “in lieu of overtime,” to 
cover expenses incurred by employees when 
away from home, and so on. This is mere 
subterfuge, and does not alter the indis- 
putable facts (1) that the employees’ pay 
will be increased mich more than the gov- 
ernment boards decided it could be under 
the Stabilization Act; (2) that this will 
give the employees purchasing power 
tending to cause the inflation that the 
Stabilization Act was intended to prevent; 
(3) that it may so greatly increase rail- 
way expenses as to justify advances in rates; 
and (4) that it will encourage movements by 
other labor unions for inflationary increases 
in wages tending to justify inflationary ad- 
vances in prices. 


Explaining that the purpose of the 
Railway Labor Act is to cause labor dis- 
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putes to be settled by collective bargain- 
ing, arbitration, mediation, or hearings 
and recommendations by government 
boards without strikes, or threats of 
strikes, the article said: 


. . . Advances in railway wages in excess 
of those recommended by a government 
board under the Railway Labor Act were 
secured by the threat of a strike and the in- 
tervention of President Roosevelt on the eve 
of war in 1941. The further advances in 
excess of those recommended by government 
boards in 1943 have been secured now in the 
midst of war by the same means. What rea- 
sonable hope can there be that the process of 
the Railway Labor Act will cause peaceful 
settlements of disputes after the war when it 
has so completely failed to do so on the eve 
of and during war? 


Deploring restrictions against in- 
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junctions placed upon the courts by 
the Norris-LaGuardia Act in 1932, and 
asserting the Smith-Connally Act of 1943 
rohibits strikes only after industries in 
which they are threatened come under 
government control, the article said: 
_,. It thus leaves labor unions monopoly 
power to force government, at any time or 
for any reason they see fit, to choose between 
strikes and government control of industry. 
And this power of the unions actually is 
vested in their leaders; for the leaders pre- 
pare, distribute, and receive the strike bal- 
lots, and count—or at any rate report—the 
yote; and they always report that, by an 
overwhelming majority, the vote favors a 
strike. 


It was charged that the power of coer- 
cion now possessed and exercised by 
labor leaders is the greatest that has ever 
been possessed and exercised by any 
group of private citizens in the history 
of the United States. “And recently,” said 
the article, ‘“‘we have seen it used to 
coerce not only business but government 
and the public.” 

It was claimed in the article that the 
use of this power by labor leaders caused 
the government to make advances in 
wages, in the coal mines and on the rail- 
roads, which exceed those recommended 
by its own boards. 





LaGuardia Denies Municipal Workers 
Right to Strike 


OLLOWING the same reasoning he used 

during the controversy over collective 
bargaining between the city of New 
York and municipal subway employees 
over a year ago, Mayor LaGuardia re- 
cently reémphasized his view that no city 
employee has the right to strike against 
the city government. He added that la- 
bor relations principles in private indus- 
try do not apply to municipal workers. 

“As far as I am personally concerned, 
I do not recognize the right to strike of 
city employees,” he said. “When they 
quit, they stay quit. You can’t apply the 
same rule of labor relations between an 
employer and employee in private indus- 
try to government.” 

The mayor spoke at a luncheon in con- 
nection with the annual 4-day executive 
meeting of the International Association 
of Fire Chiefs at the Hotel Pennsylvania. 
He was discussing the refusal of New 
York city firemen to accept the order to 
work overtime and to accept the $420 
bonus, which, he said, was “entirely un- 
related” to the overtime work, having 
been ordered because of the emergency 
now existing. 

He remarked that he had spent many 
years in Congress establishing the right 


of labor to strike, but said it was never 
intended that this right should extend to 
government employees. The mayor said 
it would be ridiculous to have a staff of 
timekeepers in a special truck arrive at a 
fire to check on how much overtime a fire- 
man worked. 

“T am sorry that the matter has been 
taken into court,” he added. “I thought 
the raise would be of some help to meet 
rising living costs. I feel sorry for the 
families of the men, who will suffer.” 


HE idea of working “overtime” 

does not fit into any fire-fighting 
force, “any more than it does in the 
Army,” he said. 

“Discipline must be maintained in the 
fire department, as it is in the Army,” the 
mayor declared, adding: “The chief 
executive has to be the chief executive. 
He can’t surrender that authority; he 
can’t share that authority, except as he 
may delegate it officially.” 

He said neither Fire Commissioner 
Patrick Walsh, who was present, nor he 
would send a man to a fire he would not 
go to himself. 

“That’s the way to maintain discipline. 
You can’t do it at mass meetings.” 
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NARUC Depreciation Group 


HE depreciation committee of the National 
Association of Railroad and Utilities Com- 
missioners held hearings in New York city on 
February 2nd, 3rd, and 4th to determine the 
reaction of various regulated utility industries 
to the committee’s report on the subject made 
public at the NARUC convention in Chicago 
last September. Additional hearings were to be 
held in Chicago beginning March 8th to get the 
reaction of state commissioners and other 
groups. After that it was expected that the 
NARUC committee may present, at the next 
annual meeting, a formal plan for implement- 
ing the proposals contained in its 1943 report. 
At the New York city meeting the Edison 
Electric Institute, through its depreciation 
committee, pointed out that the use of 
theoretical depreciation computations unmodi- 
fied by experience factors and other elements 
of physical observation would have the effect 
of wiping out capital investment or earnings 
on the investment with no investor recourse. 

The American Gas Association, in a memo- 
randum to the committee, stated that the ap- 
plication of retroactive depreciation would re- 
sult in an impairment of surplus which might 
make the declaration of dividends impossible. 

The EEI committee stated that there were at 
least “three major conclusions” in the NARUC 
committee report which were believed to be in 
error and in serious need of reconsideration: 
(1) the conclusion that annual and accrued de- 
preciation can be determined by calculations 
based on age and life studies and estimates; 
(2) the conclusion that service life calculations 
of annual and accrued depreciation provide a 
reliable, valid measure by which to make 
financial readjustments to surplus and capital; 
(3) the conclusion that service life computa- 
tions of depreciation, preferably on a straight- 
line basis, should normally be controlling in 
the treatment of depreciation for rate-making 
purposes. 

The EEI group pointed out that theoretical 
age-life computation of the depreciation re- 
serve would not give an objective measure 
either of accrued depreciation or of the 
amount which should have been accumulated 
in the reserve. Again, it contended that the 
use of theoretical computations as the control- 
ling standard would represent retroactive regu- 
lation which is unfair and contrary to estab- 
lished precedents and principles of equity. 
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The March of 
Events 


H. L. Gruehn appeared for the EEI’s depre- 
ciation committee, and Luther R. Nash for 3 
special executive committee of the EEI, Ernes 
R. Acker, president of the American Gas Asso. 
ciation, read the statement prepared by his 
group, while James C. Bonbright of Columbi: 
University made an individual appearance, 

A committee of the American Institute of 
Accountants, through Walter A. Staub, its 
chairman, also criticized the NARUC report, 
challenging the’so-called “straight-line” method 
of depreciation to the extent that it would be- 
come retroactive. 


Natural Gas Users Asked to 
Economize 


A CRITICAL shortage of natural gas threatens 
to curtail war production in the Appala- 
chian region and Donald M. Nelson, War Pro- 
duction Board chief, recently asked that nat- 
ural gas consumers in the supply area restrict 
their consumption to the bare necessities for the 
rest of the winter. The section includes New 
York, New Jersey, Pennsylvania, Virginia, 
Maryland, West Virginia, the District of 
Columbia, Ohio, and some parts of Kentucky. 

Mr. Nelson made his appeal in a message to 
heads of natural gas companies, asking them 
to pass along his warning to “every residential 
consumer, store, and factory, calling upon them 
to cooperate in an all-out emergency conserva- 
tion in the use of gas in the next sixty days.” 

After April, his message said, there would 
be “much less difficulty in taking care of re- 
quirements for natural gas in the section and 
before next winter the completion of a new 
pipe line from Texas should provide an addi- 
tional large source of natural gas supply for 
the area.” 

The seriousness of the situation in the Appa- 
lachian area was indicated by a WPB state- 
ment that, although at the beginning of this 
winter the natural gas in storage in the area 
was much more than in the fall of 1942, the 
reserve had fallen by January Ist to less than 
at the same period last year. 

The depletion in storage supplies occurred, 
the statement said, despite the fact that the 
Office of War Utilities required use of all oil- 
operated stand-by facilities in order to reduce 
consumption of gas and also brought into the 
area as much additional gas as could possibly 
be transported. 
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The WPB statement said that unless con- 
sumers give wholehearted response, “many in- 
dustrial plants in the Appalachian area will be 
forced to suspend operations during February 
and March.” 


House Gets Plumley Plan 


A BILL to return to the states the power to 
block any flood-control project undertaken 
by the War Department within their borders 
was introduced in the House of Representatives 
on February 14th by Representative Charles 
A. Plumley, Republican, of Vermont. 

The measure was an outgrowth of that 
state’s controversy with the War Department 
over efforts to construct a project at West 
Dummerston, Vermont, which, it was charged, 


would flood the land of 500 or 600 Vermonters, 
forcing them to seek new homes. 

Mr. Plumley’s bill would repeal a statute 
passed in 1938 giving the Secretary of War 
final decision on all such projects, provided 
only that they were in the public interest. 

“Tt will recapture some of the rights lost by 
the states when the New Deal was blossoming 
and blooming all over the place,” he said. 

At a hearing before the Flood Control Com- 
mittee of the House on the West Dummerston 
project last month, Vermont’s state attorney 
general, Alban J. Parker, spoke equally strong- 
ly against the intrusion on states’ rights, de- 
claring : 

“If Vermont knew things would go 
this way, it wouldn’t have come into the union 
in the first place.” 


Arizona 


New Steps Taken 


pon municipality of South Tucson, whose 
residents recently voted bonds for pur- 
chase of the Tucson Gas, Electric Light & 
Power Company after voters of Tucson turned 
down a similar proposal last month, brought 
condemnation proceedings against the utility 
to counteract a similar suit recently filed by 
the Tucson city council. 


The action was brought in Pima County 
Superior Court where Tucson filed its suit only 
a short time ago. The Tucson suit was trans- 
ferred to Federal District Court early last 
month on petition of the utility. 

Voters of South Tucson approved $9,- 
500,000 worth of revenue bonds to purchase 
the utility, the mayor having pledged the 
Tucson suburb would be tax and license free if 
the purchase is negotiated. 


Arkansas 


Stage Jurisdictional Battle 


A JURISDICTIONAL battle of the first magni- 
tude between the Federal Power Com- 
mission. and the state utilities commission 
was brought to an end recently in two cases in- 
volving identical issues concerning the Arkan- 
sas Power & Light Company. 

A telegram from the FPC was received on 
February 11th. After the telegram arrived 
the state commission entered an _ order 
which (1) vacated subpoenas issued February 
2nd directing George T. Cross and Robert A. 
O’Neill, FPC experts, to testify before the 
commission concerning original cost of AP&L 
properties; (2) confirmed a plan agreed to in 
the FPC telegram by which Charles W. Smith, 
chief of the FPC Bureau of Accounts, Finance, 
and Rates, will testify before a state commis- 
sion examiner at Washington “concerning mat- 
ters at issue in this case”; (3) confirmed a 
plan by which W. F. Spurrier, FPC chief ex- 
aminer of accounts, “will be available to assist 
the staff of this department in the preparation 
of cross-examination of the company’s wit- 
nesses with reference to the original cost of 
the company’s properties.” 

The agreement concluded negotiations be- 
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gun between the state commission and Charles 
V. Shannon, general counsel for the FPC, af- 
ter he appeared with the subpoenaed witnesses 
on February 9th, announcing the agency would 
not allow them to testify but offering to seek 
a codperative solution of the problem. At that 
time he moved to have the subpoenas vacated 
and reéxtended a previously refused offer of 
the FPC to allow the state agency to join in 
a hearing on original cost in Little Rock on 
March 16th. 

Chairman A. B. Hill of the state agency dis- 
closed he had sent a telegram to the FPC on 
February 10th, suggesting, in essence, the plan 
agreed to by the FPC. His telegram pointed 
out that company witnesses already had testi- 
fied “with respect to certain accounting princi- 
ples which are material in the determination 
of the issues.” 

Among other things, he said, they have “ex- 
pressed opinions that certain Federal Power 
Commission interpretations of its system of ac- 
counts are in conflict with the text of its sys- 
tem and have expressed their opinion on such 
interpretations as being in conflict with sound 
accounting principles.” 

It asked specifically that Mr. Smith, who 
stands high in FPC councils, be provided as a 
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witness and suggested that FPC attorneys 
might participate, 


Commission Overrules Council 


HE state utilities commission recently over- 

ruled the Hot Springs city council’s action 
in reducing the bus fare charged by the Hot 
Springs Street Railway Company from 6 to 5 
cents. 

Declaring the action of the council “con- 
fiscatory and wholly unwarranted,” the com- 
mission directed that the 6-cent rate in effect 
since last November 29th be continued. The 
company offered that rate after the council be- 
gan action to reduce the rate from 7 cents, 
which had been in effect theretofore. 

The commission also ordered the company to 
submit a plan within six months “to bring the 
capital structure of the company into con- 
formity with the value of its property.” 

Witnesses at two hearings last January said 


value of the bus system was approximatel 
$100,000, whereas $633,000 in 8 per cent bonds 
and $500,000 (state value) of common stock 
are outstanding. 

The commission “feels that it would be dere. 
lict in its duty if it did not require the company 
to clear from its books of account such over- 
stated value,” the order said. 

It held the company would not be able to 
operate profitably during normal times at the 
5-cent rate, although it was making good war- 
time profits now. . 


Rate Investigation Sought 


5 Ke mong cognizance of complaints by resj- 
dents that gas bills for December and 
January have shown a material increase over 
previous months, the Hot Springs city council 
recently adopted a resolution, prepared by 
Mayor McLaughlin, requesting the state utili- 
ties commission to send a representative to Hot 
Springs to investigate. 


California 


Commission Appointee Named 


RA H. Rowe tt, San Francisco attorney, on 
February 3rd was designated by Governor 
Warren for appointment to the state railroad 
commission to succeed the late Carl C. Baker, 
former state senator. 
The governor said his appointment was sub- 
ty to approval as to qualifications by the state 


ar. 

Rowell had been associated with the state 
commission in various capacities for seventeen 
years prior to his resignation last October Ist 
as an attorney for that agency. Since that time 
he had been practicing law in San Francisco. 

“Rowell,” said the governor, “is a career 
man in the truest sense of the word. He has a 
fine record, with the commission and before the 
courts. He will be the only lawyer on the 
commission and I am happy to be able to bring 
him back to state service in this important 
field.” 

Rowell is a native of Illinois and attended 
the universities of Chicago and Harvard and 
later the University of California Law School, 
where he received his doctor’s degree in 1922. 
He practiced law in San Francisco for four 
years before becoming an examiner for the 
railroad commission. 

From 1929 to 1934, Rowell was assistant at- 
torney for the commission. He was chief coun- 
sel from 1934 until his resignation in 1943. He 
was professor of utility law at Hastings Col- 
lege of Law from 1930 to 1940. 

Rowell is Governor Warren’s first ap- 
pointee to the commission. His term will ex- 
pire January 1, 1945. The position carries an 
$8,000 annual salary. 
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Purchase Proposal Made 


A DEAL whereby the city of San Francisco 
would buy the Market Street Railway 
Company for a total of $7,500,000, but would 
pay $1,500,000 down and liquidate the balance 
out of the company’s earnings, was offered 
early last month by Mayor Lapham. 

The city would not assume management of 
the line until the final payments were made 
under the terms of the proposal. Both the 
Municipal Railway and the privately owned 
utility would continue under their present 
operating heads. 

All net profits of the Market Street Railway 
would be set aside in a trust fund for the city 
and could be used to pay off the $6,000,000 in- 
debtedness. 

The deal was based upon a 7-cent fare for 
both lines, the universal transfer, and the tacit 
understanding that the Market Street Com- 
pany would codperate with the city. 

The state railroad commission and the Office 
of Defense Transportation both took official 
notice of the city’s proposal to purchase the 
Market Street Railway. The state commission 
postponed from February 11th to March Ist 
the effective date for cutting the Market 
Street Railway fare from 7 to 6 cents. This 
was done on assurance by the company that no 
further continuances would be asked. 

Robert O. Crowe, ODT director of local 
transportation, said the ODT “has left the 
city transportation matter entirely in the 
city’s hands. If Mayor Lapham’s plan goes 
through and meets with ODT policies we will 
cooperate in any way possible to insure its 
success.” 
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Colorado 


Committee No Longer Needed 


INCE the question of ownership of the Pub- 
S lic Service Company of Colorado has been 
decided by separation of its interests from the 
Cities Service Power & Light Company, there 
is no further need for the thirty-fourth gen- 
eral assembly’s interim committee named last 
year to study the merits of legislation concern- 


ing the utility, the group reported recently. 

The committee, headed by Representative 
Jack Evans, Republican of Grand Junction, 
told the governor, “There is no present neces- 
sity for further considering the merits for 
legislation,” and “no necessity for a special 
session of the assembly to consider house bill 
283,” which provided for state purchase of 
the Public Service Company’s properties. 


Illinois 


Seeks Gas Refund 


I" a petition filed last month with the United 
States Circuit Court of Appeals, Attorney 
General George F. Barrett asked that the court 
order that the Peoples Gas Light & Coke Com- 
pany refund several million dollars to its Chi- 
cago consumers. No specific amount was set, 
but the prospective cost to the gas company has 
been estimated at $3,500,000. 

The refund would be in addition to a cut in 
rates of the gas company, effective February 
5, 1943, amounting to $3,437,955 a year, which 
was ordered by the state commerce commis- 
sion. 

The litigation over rates involved the Nat- 
ural Gas Pipeline Company, which transports 
gas from the Southwest to the Chicago utility. 
This company twice was ordered by the Fed- 
eral Power Commission to slash rates to the 
retail companies using its product, the total 
reduction being figured at over $6,000,000 a 
year, 

Barrett’s plea is that the rate refund should 
be extended to cover the period between April 
1, 1942, and February 5, 1943, the effective date 
of an ICC rate cut; that Peoples Gas would 


have to pay such refunds to comply with the 
Federal Power Commission and court orders. 

In the aggregate such a refund would 
amount to about 10 per cent of the gas com- 
pany’s consumer billings for a year. Barrett 
also asked that the gas company pay its cus- 
tomers some $500,000 that the state commission 
ordered held pending a further order for dis- 
tribution. 


Federal Agency Raises Rates 


HE Defense Homes Corporation, a Fed- 
eral agency which owns 22 frame apart- 
ment buildings at the Great Lakes Naval 
Training Station, recently notified all tenants 
that, effective February Ist, they would pay 
more for the unlimited use of gas, electricity, 
and water. Since the fall of 1941, the tenants 
have been paying $4 monthly for these services 
from June through September, and $7 monthly 
from October through May. The # rate has 
been increased to $5.50, and the winter rate of 
$7 to $11. 
Two hundred apartments in the buildings are 
rented by naval officers and a few civilian 
workers. 


Indiana 


City Fails to Join Hearing 


| rnpcos of the city of Indianapolis to join 
in the pending rate case against Indian- 
apolis Railways, Inc., was received with con- 
siderable surprise recently at the offices of the 
state public service commission. 

Howard T. Batman, public counselor, in- 
vited the city to take part and afterward re- 
ceived a letter from Mayor Robert H. Tyndall 
saying the city would have a representative 
there “to look after the city’s interests.” 

Arch N., Bobbitt, city attorney, attended the 
cpening session on February Ist but did not 
enter an appearance for the city. He left at the 
noon recess, informing Mr. Batman the city 
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would not enter an appearance and would not 
have any witnesses. 

Representatives of both Beech Grove and 
Ravenswood entered appearances and an- 
nounced they would have several witnesses. 
Beech Grove will be represented by Mayor E. 
A. Hunter, while M. D. Nickel, an attorney, 
will represent Ravenswood. 


Cities to Fight Gas Rates 


Ayor Noble Barr and Mayors J. B. Peb- 
ble, Princeton, and Sam Smith, Washing- 
ton, met recently to discuss the March 14th 
session of the state public service commission 
at Vincennes when the rate case of the Hoosier 
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Gas Corporation will be heard by William A. 
Stuckey, member of the commission. 

The interlocutory order was issued by the 
commission January 24, 1941, and the gas com- 
pany was granted an increase in rates. 


Get Service Despite Strike 


ESPITE the blizzard and sit-down strike of 

the AFL International Brotherhood of 

Electrical Workers Local B-9, no interruption 

of gas or electric service was suffered recently 

by residents of Michigan City, Hammond, 
Gary, Valparaiso, and Crown Point. 

In Michigan City, sixty-eight linemen and 


gas men played cards at the plants of the 
Northern Indiana Public Service Company, 
dashing out to work only “in the interests of 
public safety and the war effort.” 

Ernest Orange, IBEW member and Michi- 
gan City central labor union president, said 
the employees were objecting to the company’s 
deducting $1.50 per month from their pay as 
United Mine Workers dues. Orange said the 
company deducts the money because of its con- 
tract with John L. Lewis’ UMW, which won 
an election for bargaining rights. Orange ex- 
plained that the UMW has a numerical superi- 
ority in Hammond where power plant men who 
handle coal are UMW members. 


lowa 


Co-ops Ruled Tax Exempt 


HE state supreme court ruled on Febru- 

ary 8th that rural electric codperatives can- 
not be taxed by the state because they are non- 
profit corporations. The opinion was unani- 
mous. 

The court held that such cooperatives quali- 
fied for an exemption from state taxes pro- 
vided in Iowa statutes for corporations not 
organized or operated for profit. 

The court also held that that exemption was 
not repealed by implication by an act of the 
1941 legislature. That act provided that REA 
cooperatives should be exempt from state 
taxes during 1941 and 1942 and that after 
January 1, 1943, they should be subject to the 


regular statutes which govern such organiza- 
tions. 

The court’s ruling placed the codperatives 
in the group of organizations exempt from 
state levies. 

Under the decision, the codperatives will not 
be taxed by the state as corporations but the 
members’ shares in the codperatives will be 
subject to taxation as real estate, assessments 
in this case being made by township assessors 
and not by the state tax commission as is the 
case with public utility corporations. 

The supreme court’s decision upheld a pre- 
vious ruling by District Judge Loy Ladd, Des 
Moines, who granted the cooperatives’ plea 
that the tax commission should be enjoined 
from assessing them. 


Kentucky 


Utility Bill Favorably Reported 


HE bill denounced by its opponents as a 

measure to repeal the 1942 Tennessee Val- 
ley Authority enabling act was reported favor- 
ably early last month by the state senate pub- 
lic utilities committee. 

Introduced by Senate Minority Leader Ray 
B. Moss, Pineville, the bill would forbid 
municipalities to construct a power plant in any 
community where a plant now exists or to ob- 
tain a plant by any means other than by pur- 
chase of the existing plant or by condemnation 
proceedings. 

It also provides for appointment of a board 
of appraisers to fix the value of the existing 
plant if the city wished to purchase such facili- 
ties, for appointment of commissioners if the 
city desired to condemn property of the exist- 
ing plant, and outlined a formula by which the 
appraisers and commissioners would arrive at 
the value of the condemned electric property. 
The present law provides for appraisers and 
commissioners, but fixes no formula. 
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Opponents at a public hearing of the bill de- 
clared it deprived cities of the right to compete 
with private utilities, while proponents 
claimed it protected utility customers and in- 
vestors. 

W. C. Fitts, Knoxville, Tennessee, TVA 
general counsel, declared at the hearing a com- 
peting plant or the threat of such a plant was 
the only bargaining power the cities had 
against private utilities. He said the bill would 
force cities to pay the “asking price” of the 
utilities, or resort to condemnation proceedings 
which were costly, lengthy, and unpredictable. 

R. M. Watt, Lexington, president of the 
Kentucky Utilities Company, which serves 
more than 500 municipalities, said utility cus- 
tomers and investors “must be protected” am 
that the bill provided the “proper way to arrive 
at the proper value” of plants. He declared his 
company was not asking any special favors, but 
it “just wanted fairriess.” 

The Murray City council on February 7th 
adopted a strongly worded. resolution con- 
demning the bill to amend the enabling act and 
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urged the state general assembly not to pass it. 

Murray City was the first municipality in 
Kentucky to contract for TVA power. The city 
acquired its plant and facilities from the Ken- 
tucky-Tennessee Light & Power Company for 


$255,400 and in June, 1942, began operating its 
own plant with TVA power. 

The city council on February 7th also author- 
ized payment of $52,000 of the remaining 
$200,000 bonded indebtedness on its system. 


Maryland 


Pay Increase Approved 


HE War Labor Board last month unani- 

mously approved the application of the 
Baltimore Transit Company for a horizontal 
wage increase of approximately 5 per cent for 
its more than 3,400 eligible employees, accord- 
ing to word from Washington. 

The wage increases, according to the WLB’s 
order, will be retroactive to January, 1943, 
and payment will be made from a reserve fund 
built up by the company for the purpose. 

Overtime pay for employees in the non- 
operating departments also was approved by 
the WLB, giving complete coverage to all em- 
ployees of the traction system in Baltimore. 

Overtime pay for employees in the trans- 
portation department was provided for by a 
previous order of the WLB. It was based on a 
survey of working conditions among streetcar 
company employees in 31 comparable cities. 
The survey was made to ascertain whether the 
company’s proposals would lift working condi- 
— for its employees above the general 
evel. 


May Ask Rate Cut 


N audit of the revenues, expenses, and earn- 
ings since 1939 of the Consolidated Gas & 
Electric Company is being made by the state 
public service commission to determine whether 
a reduction in electric rates charged all classes 
of users should be sought, Philip H. Dorsey, 
people’s counsel, revealed recently. 

In a letter to the commission requesting the 
audit, Mr. Dorsey expressed the “belief that 
the present revenues and earnings” of the com- 
pany “are such as to permit a reduction.” 

The survey, which was started January 12th, 
is expected to be completed before the end 
of this month. 

Disclosure that the audit is being made fol- 
lowed the filing on February 10th of a petition 
with the commission by the city government 
of Baltimore for a slash of 50 per cent in rates 
charged the municipality for electricity. Frank 
Harper, executive secretary of the commission, 
said a copy of the city’s complaint would be 
served on Consolidated Gas & Electric for 
answer. 


Michigan 


“There has recently been levied by the city 


Tax Fight Opened 


T= Detroit Edison Company on February 
12th opened its fight to determine the 
validity of the city of Detroit’s recent excise 
tax ordinance with a bill of complaint filed in 
circuit court asking a declaratory decree and 
an injunction to prevent the city from collect- 
ing the tax. 

The bill termed the ordinance “illegal, un- 
constitutional, inoperative, void, beyond the 
legislative authority of the city, uncertain, con- 
fiscatory, retroactive, and discriminatory.” A 
rate increase of $13,200,000 would be inevitable 
if the tax, 20 per cent on gross revenues, were 
to be collected, the company said. 

The tax, a major phase of Mayor Jeffries’ 
program to finance huge postwar expenditures, 
was designed to bring the city between $10,- 
000,000 and $14,000,000 a year. The Michigan 
Consolidated Gas Company, also affected by 
i ordinance, has announced plans to contest 
it. 

Discussing the suit, Alfred C. Marshall, 
President of Detroit Edison, said: 
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of Detroit a new tax of 20 per cent on gross 
revenue of the Detroit Edison Company, al- 
ready the largest taxpayer to the city. We shall 
contest the validity of this tax in the courts 
and we feel that our customers should know 


why. 

“We are taking this step not because of any 
desire to be uncodperative or to engage in a 
prolonged, delaying legal action, but because 
the proposed tax works a serious and unjusti- 
fied economic injury to our company. We 
want as prompt a decision as the courts can 
properly give. We cannot safely pay the great 
sums of money involved (more than $10,000,- 
000 annually) in advance of a court decision 
establishing the validity of this new utility tax 
because, if the ordinance is later found to be 
invalid, there would be no way to recover the 
funds already paid. 

“The effect on us is not simply to shift tax 
money from the Federal government to the 
city—if that were the case we would be only a 
neutral stakeholder. Actually the ordinance re- 
quires payment to the city of 20 cents out of 
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every dollar of gross revenue, or more than 
$10,000,000 annually. While payment of this 
city tax would reduce our Federal income 
taxes by about $8,000,000, it would result in an 
additional total tax burden on the company of 
about $2,000,000 annually. 

“The war has not increased our net income. 
Our business is greater but, as in the case of 
many other businesses, Federal taxes have been 
sharply increased for the proper purpose of 
financing a large part of the war cost on a pay- 
as-you-go basis. The result is that our 1943 
net income is $1,900,000 less than in 1940. The 


proposed utility tax would cut it $2,000,000 
more, which $2,000,000 represents nearly one. 
quarter of our total net income in 1943, 

“For the city to so materially cut the com- 
pany’s earning level contradicts the Michigan 
law permitting a utility to earn a reasonable 
return on money invested in its property. The 
ordinance singles out our company and one 
other to carry the entire burden of this tax, | 
think that this tax is too radical in its method 
and result. A tax scheme of this kind would 
hurt Detroit and be a diversion of Federal 
taxes in war time.” 


Mississipp1 


Rate Curbs Proposed 


ee Senator Howard McDonnell, Biloxi, 
recently introduced in the state legislature 
a bill to place utilities in the state, including 
gas, electric, telephone, and telegraph, under 
the jurisdiction of the state public service com- 
mission. 

The commission would investigate all 
rates, charges, cost of production, etc. Mis- 


sissippi, according to Senator McDonnell, is 
the only state where these utilities are at lib- 
erty to set arbitrary rates. 

“All other forms of utilities in the state, as 
well as others, are under the jurisdiction of a 
commission and how these particular utilities 
have escaped so long and how they have been 
permitted to reap such exhorbitant profits 
without outside interference is amazing, to say 
the ‘least,” Senator McDonnell declared. 


Nebraska 


Agreement Declared Void 


HE International Brotherhood of Electri- 

cal Workers, AFL, recently served notice 
of termination of an agreement with the three 
major Nebraska hydroelectric districts, Har- 
old Kramer, secretary of the board of managers 
for the districts, said. The agreement was 
being terminated, Kramer said he was notified, 
because the international officers of the union 
had never signed it. 

“You might say that the agreement techni- 
cally never was in effect because the national 
officers had not signed it,” Kramer said. “But 
it was signed by all the local officers, and we 
have been adhering to its provisions.” 

The districts are the Tri-County, Platte 
Valley, and Loup River. 

C. J. Hittner of Columbus, president of the 
IBEW locals for the hydros, said the agree- 
ment was being terminated to “prepare the way 
to negotiate a new contract.” 

It was stated on February Ist that if operat- 
ing employees of the Consumers Public Power 
District go on strike, as threatened, indications 
were that operating employees of the hydros 
would join them. 

Central Nebraska Power & Irrigation Dis- 
trict, Hastings; Platte Valley Public Power 
and Irrigation District, North Platte; and 
Loup River Public Power District, Columbus, 
also were advised, under date of December 
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31st, in writing, of termination of an agreement 
presumably made and entered into between the 
hydros and the International Brotherhood of 
Electrical Workers. 


Steam-generating Plant Planned 


EORGE JOHNSON, general manager for the 
Tri-County Public Power & Irrigation 
District, said in Columbus recently that the 
Nebraska hydroelectric districts plan to add a 
50,000-kilowatt steam-generating plant to their 
system somewhere in eastern Nebraska. 

Johnson was the first witness to appear as 
the legislative council opened hearings into the 
organization and operation of the state’s public 
power systems. 

The Tri-County manager said that plans for 
the new steam plant call for developing eventu- 
ally a 238,000-kilowatt public power output. 
Now available is 128,000 kilowatts hydro capac- 
ity and 60,000 kilowatts from Diesel plants. 

He told the committee he would not advocate 
purchasing of municipal generating plants by 
the Consumers Public Power District or the 
public hydroelectric districts. 

Questioned by State Senators Sidney J. Cul- 
lingham, Omaha, and Committee Chairman 
Walter Raecke, Central City, Johnson declared 
he believes the most economical plan_ for 
furnishing power in Nebraska would be single 
ownership of all generating facilities. Asked 
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about the situation in his home town, Hastings, 
Johnson replied, “They insist upon producing 
their own, partly because of political reasons 
and partly to maintain jobs of local employees.” 

Johnson said that Fremont could obtain more 
economical local power if its municipally 
owned plant bought power from the public 
power districts. ' 


Consumers to Sell 


CC Davis, attorney for Consumers 
Power Company, said he had informed 
City Attorney P. J. Heaton that the Consumers 
board, at a meeting on February Ist, agreed to 
sell the Sidney power system through negotia- 


tion. 

Members of the Sidney city council and 
Consumer officials were scheduled to meet 
February 15th to set a price on the property, 


after which all litigation would be dropped, 
Davis declared. 

A condemnation board of three district 
judges will pass on the agreed price to pre- 
clude legal technicalities, Heaton said. Mayor 
R. E. Roche said the city would meet any rea- 
sonable demands and codperate in every way 
possible. 


Asks Franchise Vote 


ITY commissioners of Beatrice were asked 

recently by the Iowa-Nebraska Light & 
Power Company, owner and operator of the 
local gas system, to place a gas franchise pro- 
posal before the voters in the April primary 
election. Company officials said granting of 
the franchise would enable the firm to plan 
long-range improvements and reduce its gas 
rates. 


New Jersey 


New Rates Yield Saving 


HE state public utility commission on 
February 10th approved a rate schedule 
which Public Service Electric & Gas Company 
said would yield annual savings of $287,000 to 
commercial and industrial users of electric 
power. 
The commission had undertaken an investi- 
gation of Public Service’s rate structure last 
November after military authorities at Fort 


New 


Federal Policy Assailed 


ey of the war-time public power 
policy of the Federal government was 
contained in the annual report of the New 
York State Power Authority, sent to the state 
legislature on February 3rd. 

The report stressed the belief that public 
power developments in other parts of the 
country, and in Canada, carried out with Fed- 
eral moneys, were putting New York state far 
behind in power capacity, and that with lower 
relative power facilities would go a loss in 
population, industry, and prestige. 

The report was particularly critical of the 
part the Federal government is playing in the 
development of the Shipshaw project on the 

aguenay river, in Quebec, declaring that as a 
result of the use of American funds, supplied 
by the Federal government, Shipshaw would 
give Quebec cheap power, which, with lower 
labor costs, would put Canada in a favorable 
Position for competition with New York in- 
dustries in the postwar period. 
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Dix and Camp Kilmer had complained of dis- 
crimination. 

The utility company then agreed to extend 
wholesale power rates to the large train- 
ing camps and to 70 noncommercial users. 
These rates will save consumers an estimated 
$135,000 each year. 

A reduction which will affect some 2,000 
consumers and save $152,000 annually will be 
placed in effect for users of more than 2,700 
kilowatt hours monthly. 


York 


The Aluminum Company of Canada, Ltd., 
which is operating the Shipshaw plant, has 
received government loans of $34,000,000, and 
advances without interest on aluminum to be 
delivered through 1945, totaling $85,000,000. 
All in all, the power authority figured, the 
company will make a gross profit of $75,000,- 
000 and $211,000,000 of Federal government 
contracts. 

In connection with the Saguenay project, the 
report noted that the project will remain under 
private control in the postwar period, with the 
owners being the same who are the majority 
stockholders in the Aluminum Company of 
America. 

A bipartisan demand was voiced on Febru- 
ary 5th at Albany for state development of 
power resources of the St. Lawrence and 
Niagara rivers, if the Federal government fails 
to take immediate action. It was pointed out in 
a statement issued jointly by State Senator 
Rhoda F. Graves, Assemblyman Grant Dan- 
iels, and George S. Reed, trustees of the state 
power authority, that failure to make use of 
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this cheap and easily developed hydroelectric 
power would lead to “untold economic disloca- 
tions in the state.” 

Mrs. Graves and Mr. Daniels are Republi- 
cans, representing St. Lawrence county in the 
state legislature, while Mr. Reed is a Demo- 
cratic member of the power authority. By in- 
ference, their statement, which looks ahead to 
economic development of the state after the 
war, suggested that the power project might 
be a practical and widely beneficial means of 
spending the state’s “frozen” $140,000,000 sur- 
plus, locked up this year for postwar projects. 

Dr. T. H. Hogg, chairman of the Ontario 
Hydro Electric Commission, commenting at 
Toronto on February 6th on the Albany report, 
said in an interview that informal preliminary 
discussions had been held between Ontario and 


New York state officials regarding develop. 
ment of power resources of the St. Lawrence 
river opposite Massena. 

Ontario is willing to proceed with New York 
state in joint development of the 2,000,000- 
horsepower project and is “in agreement” with 
the United States officials on “the necessity 
for early development” of the potential power 
of the St. Lawrence, he said, “even if Canada 
and the United States do not proceed with the 
development of the St. Lawrence waterway.” 

Powerful United States pressure groups 
blocked the waterway scheme at the beginning 
of the war, Dr. Hogg charged. “Ontario and 
New York state are agreed that the develop- 
ment of the Massena power site at least shall 
not be indefinitely blocked by these pressure 
groups,” he said. 


Pennsylvania 


Gas Rates Increased 


HE Williamstown Gas Company, furnish- 
Tie service in Lykens and Williamstown 
and in Wiconisco and Williams Township, 
Dauphin county, recently filed with the state 
public utility commission a new tariff which 
makes increases and changes in existing rates 
effective April 1st. 

Under the new schedule, elimination of a 
special rate for consumers using less than 400 
cubic feet of gas a month during the period 
from November to April will result in an in- 
crease. The rate in the first block of the rate 
schedule is increased from 25 cents to 30 cents 
per hundred cubic feet. 


The commercial and industrial rate schedule 
provides: first 1,000 cubic feet, per hundred 
cubic feet, now 22 cents, 30 cents under the new 
rate; next 500 feet, 20 to 22 cents; next 23,500 
feet, 14 to 16 cents; next 25,000 feet, no change, 
13 cents; and all over 50,000 feet 11 to 13 cents, 


CIO Union Loses 


HE National Labor Relations Board last 

month dismissed the petition of the Utility 
Workers Organizing Committee (CIO) to 
have the Pottsville division of the Pennsyl- 
vania Power & Light Company set apart as a 
separate bargaining unit, The decision con- 
firmed the position of an independent union. 


Utah 


OPA Enters Rate Suit 


T= state’s fight to reduce the Utah Power 
& Light Company’s rates $1,500,000 won 
support from the Office of Price Administra- 
tion recently when OPA counsel was granted 
the right to file a petition with the state 
supreme court seeking to intervene as a friend 
of the court. 

The petition, signed by Richard H. Field, 
acting general counsel, David F. Cavers, assist- 
ant general counsel; Harry R. Booth, utilities 
counsel; and A. L. Stein, E. F. Richards, and 
A. M. Ferro, attorneys, informed the court that 
OPA would apply for leave to intervene and 
file a brief as amicus curiae in the case. 

The OPA sought to intervene in the power 
company’s petition to the state supreme court 
for a review of the state public service com- 
mission’s order of September 11, 1943, which 
would cut rates about $1,500,000 a year. 

Chester Bowles, OPA Price Administrator, 
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is authorized, the petition claimed, to intervene 
and participate in proceedings before Federal, 
state, and municipal authorities in connection 
with such rates and charges. 

“The reduction in prices, where profits are 
excessive, is an essential and integral part of 
the national policy of economic stabilization, 
which must apply to all prices and charges, 
including utility rates,” the OPA petition con- 
tinued. 

Reversal of the commission’s rate cut order 
would impair the OPA’s efforts to secure util- 
ity rate reductions, the petitioner alleged. “It 
is of utmost importance to the petitioner that 
the commission’s findings be sustained before 
this court,” counsel said. : 

Petition of the OPA to intervene in the case 
was sharply criticized by peg M. Gadsby, 
president of the Utah Power & Light Com- 
pany, as an unwarranted encroachment upon 
state functions and a move which will promote 
rather than hold the line against inflation. 
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The Latest 
Utility Rulings 


Regulated Warehouses Exempted from Federal 


Price Control 


cision of the United States Emer- 
gency Court of Appeals against a ware- 
house company claiming exemption as 
a public utility under the Federal Emer- 
gency Price Control Act. The com- 
pany’s business is declared to be that 
of a public utility both by the Constitu- 
tion of California and its Public Utili- 
ties Act, and its rates are regulated by 
the California commission. 

As pointed out by Justice Jackson, it 
may be contended that the exemption of 
public utilities runs in favor of any busi- 
ness generally and traditionally re- 
garded as a utility, irrespective of ac- 
tual state regulation. Or it may be urged 
to include any enterprise actually regu- 
lated, as are utilities, regardless of tra- 
ditional classification. Or it may be said 
to extend only to those businesses where 
actual utility regulation exists along 
with general and traditional utility char- 
acter. Quoting from his opinion: 

Legislative history is unequivocal in its 

showing that rates already subject to state 
regulation as public utility rates were not 
considered in need of further control, Mr. 
Leon Henderson, one of the authors of the 
bill and the first Price Administrator, gave 
as reasons for exempting utilities that they 
seemed to be under an adequate system of 
state regulation; that this was an area 
not likely to give difficulty or to cause, 
so far as could then be seen, any inflationary 
trend; that utilities had problems peculiar to 
themselves and no further regulation seemed 
necessary; and that he had found the agen- 
cies in control of utility rates “just as earnest 
as we are about keeping those costs down.” 

_Under these circumstances the reasonable 

view appears to be that Congress by the term 

“public utilities’ exempted those whose 

charges already were regulated as public 

utilities and hence were not probable sources 
of inflationary dangers. It may be and prob- 
ably is the case that in its rate regulation the 

California commission will take account of 


§ Ge Supreme Court reversed a de- 


different factors and have different objectives 
than does the Federal Price Administrator. 
That might have appealed to Congress as a 
reason for not exempting utilities at all, but 
it hardly helps define the limits of the exemp- 
tion, for that objection is as cogent against 
what admittedly is included as against that 
which is left in doubt. 

We think Congress desired to depart from 
the traditional partitioning of functions be- 
tween state and Federal government only so 
far as required to erect emergency barriers 
against inflation. 

An argument that the administrator 
would have to decide whether the state 
regulation is constitutional before he 
should recognize it was rejected with the 
statement that state statutes, like Fed- 
eral ones, are entitled to the presump- 
tion of constitutionality until their in- 
validity is judicially declared. 

Other objections, relating to the dif- 
ficulties of the Price Administrator, 
were also rejected. Admittedly the ad- 
ministrator would have to form judg- 
ments, and they would be judgments of 
some difficulty, but “simplicity of ad- 
ministration is a merit that does not in- 
here in a Federal system of government, 
as it is claimed to do in a unitary one.” 
The opinion continued : 

At a time when great measures of concen- 
tration of direction are concededly necessary, 
it may be thought more farsighted to avoid 
paralyzing or extinguishing local institutions 
which do not seriously conflict with the cen- 
tral government’s place. Congress has given 
no indication that it would draw all such 
state authority into the vortex of the war 
power. Nor should we rush the trend to cen- 
tralization where Congress has not. 


A contention that an interpretation 
must prevail as a matter of principle 
which will give the exemption a general 
and uniform operation in all states irre- 
spective of local law was likewise over- 
ruled, as well as an objection that the 
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court should eaccept the administrator’s 
view in deference to administrative con- 


struction. Davies Warehouse Co, », 


Bowles. 


e 
Order Requiring Disposition of Write-ups 
Not Unconstitutional 


N assertion by Northwestern Elec- 

tric Company and American Power 
& Light Company that an order of the 
Federal Power Commission requiring 
disposition of a write-up was invalid, 
because in excess of the commission’s 
statutory power and in violation of the 
Fifth and Tenth Amendments to the 
Constitution, was overruled by the 
United States Supreme Court. The 
court, after referring to litigation con- 
cerning accounting orders in North- 
western Electric Co. v. Federal Power 
Commission (1942) 125 F(2d) 882, 43 
PUR(NS) 140, and Northwestern 
Electric Co. v. Federal Power Commis- 
sion (1943) 134 F(2d) 740, 48 
PUR(NS) 65, stated that the only in- 
quiry open was whether the order as to 
the disposition of a $3,500,000 item ap- 
pearing in Account 107 went beyond the 
commission’s statutory mandate or con- 
stitutional limitations. The court held that 
it did neither. 

Northwestern, shortly after organiza- 
tion, issued 100,000 shares of $100 par 
common stock to promoters. Later the 
transaction was entered on its books as 
“Land and Water Rights”’with a corre- 
sponding credit to “Common Capital 
Stock.” Northwestern received no cash 
or property for the stock so issued. The 
company prospered and its common stock 
became valuable. 

Later American purchased all the com- 
mon stock for $5,095,946.48. Northwest- 
ern thereafter reduced the par value of its 
common stock from $100 to $35, thus re- 
ducing the outstanding common to $3,- 
500,000. This reduction was made in or- 
der that the stock might represent the fair 
value of the assets. Entries on the 
asset side were written down $6,500,000 
to offset the reduction in common stock 
liability. 

Afterwards, Northwestern failed to 
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comply with commission requests with 
respect to disposition of this item. The 
commission found that in the interest of 
consumers, investors, and the public the 
$3,500,000 write-up, to be entered in Ac- 
count 107, should be disposed of by ap- 
plying net income above preferred stock 
dividend requirements to its elimination, 
This disposition would insure the com- 
pany’s receiving value to balance common 
stock liability and, it was said, dividends 
ought not to be paid on the common stock 
until it had an equivalent paid-in value, 

The case presented only a question of 
proper accounting, said Mr. Justice Rob- 
erts, delivering the opinion of the Su- 
preme Court. He continued with the 
following statement: 


In the light of the admitted fact that there 
has been a write-up of three and one-half 
million dollars on the asset side of the ac- 
counts to balance a stock liability created by 
the company in the same amount, which rep- 
resents no value received for the stock issued, 
any accounting which limits plant “items to 
their actual value when and as acquired de- 
mands that this write-up be eliminated from 
the accounts. Those in which the company 
previously carried the item were “Land and 
Water Rights,” “Miscellaneous Nonoperat- 
ing Intangible Capital,’ and “Organization.” 

mere write-up belongs in none of these 
accounts and cannot properly appear in any 
other account on the asset side of the ledger. 
If it should so remain, it would have to be in 
a new account reflecting present value in ex- 
cess of actual cost which would, in effect, be 
a plant appreciation account and the com- 
mission’s form of accounting does not permit 
the carrying of any such item in the asset 
account since its system is a cost system of 
accounting. 


It was not for the court, he declared, 
to determine what is the better method 
of eliminating such a write-up so long as 
the commission has not plainly adopted 
an obviously arbitrary plan. Northwest- 
ern Electric Co. et al. v. Federal Power 
Commission. 
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Service to Military Camp Approved 


HE Louisiana commission, after ap- 

proving a lease of the right to op- 
erate certain motor passenger schedules 
between Ville Platte and Camp Clai- 
borne, with closed doors as to inter- 
mediate points, for the transportation of 
military personnel and certain other 
specified classes of passengers, reopened 
the proceeding because it appeared that 
the lessor did not propose to discontinue 
its own operations over the route but in- 
tended merely to allow the lessee to op- 
erate certain schedules in addition to 
those operated by the lessor. The com- 
mission felt that to approve such an ar- 
rangement upon the record then before 
it would create a dangerous precedent, 
since it would, in effect, be placing an 
additional carrier on the route without 
any showing having been made that pub- 
lic convenience and necessity required the 
services of the new carrier. 


Upon reconsideration of the case, 
however, it was made clear that the lessee 
proposed a service which was not and 
could not conveniently be rendered by 
the lessor in the transportation of mili- 
tary personnel traveling on week-end 
leaves, or in the transportation of young 
ladies attending dances or other enter- 
tainments at the camp held under the 
auspices of the USO or similar organiza- 
tions. 

In view of the real need of the serv- 
ice proposed, therefore, the commis- 
sion approved the projected arrangement 
for the duration of the present war 
emergency. No formal certificate of 
public convenience and necessity was is- 
sued to the lessee in recognition of the 
lease, but the order constituted his au- 
thority to operate thereunder for the 
duration of the war. Re Campbell et al. 
(Order No. 3016, No. 3872). 


e 
Authority Required for Establishment of 


Carrier Systems on Existing Conductors 


HE Federal Communications Com- 

mission‘has concluded that the con- 
struction or operation of carrier systems 
used for interstate or foreign communi- 
cation by any telephone company subject 
to the provisions of § 214 of the Federal 
Communications Act without prior appli- 
cation to and authorization from the com- 
mission constitutes a violation of that 
section. Companies under investigation 
had urged that authorization is necessary 
only when new wires are constructed and 
not when new channels of communication 
are obtained without increasing the num- 
ber of wires, 

Various types of carrier systems are in 
current use by the Bell system. They are 
fundamentally similar, differing chiefly 
with respect to the capacity obtained and 
the number and kind of wires utilized. 
Referring to the connections between 
New York and Boston, .the commission, 
after describing the carrier system, 
pointed out that 96 channels were derived 
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from 16 pairs of wires producing 
channels which had not previously ex- 
isted. The commission said: 


This result was achieved not by intercon- 
necting existing channels, but by the removal 
of the equipment used in voice frequency 
operation and the incorporation into the cable 
system between New York city and Boston 
of a substantial amount of appropriate car- 
rier equipment. We find and conclude that 
the channels of communication produced by 
the use of carrier systems constitute “lines” 
within the meaning of § 214(a) of the Com- 
munications Act of 1934, as amended. 

Under our previous findings, authorization 
should be obtained from the commission be- 
fore additional channels of interstate com- 
munication are established by means of car- 
rier systems, provided that the establishment 
of these additional channels constitutes “new 
construction” within the meaning of the last 
proviso clause of § 214(a) of the act. As has 
been found above, the establishment of the 
eight Type K carrier systems involved in 
this proceeding required the laying of ap- 
proximately two miles of new cable in con- 
duit; the construction of about 5,000 duct 
feet of new conduit, and of five new man- 
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holes; the erection of eight new buildings; 
the severance and resplicing of wires at ap- 
proximately 374 locations; the transposition 
of wires from one cable to another; the re- 
moval of extensive equipment from various 
buildings along the route and from the two 
terminals; the addition of new equipment at 
the terminals and at fourteen points along 
the route, and the integration of this new 
equipment with the wire conductors ; and the 
modification of existing buildings in order to 
house the new equipment thus provided. The 
project thus carried out was one of great 
magnitude requiring extensive engineering 
and planning, involving heavy expenditures, 
and resulting in a new type of telephone sys- 
tem which provided a substantial amount of 
additional capacity. Neither the wire con- 
ductors alone nor the carrier equipment alone 


would provide the channels established 
the integration of carrier equipment wid 
wire conductors into a single functioning 
unit. The establishment of carrier systems 
over the New York-Boston route, which we 
consider as typical of other carrier systems 
required a substantial amount of construction 
in providing new wire lengths, buildings, and 
other structures, and involved extensive con- 
struction work in removing voice frequency 
equipment and providing carrier equipment, 
We find and conclude that the changes in 
plant and equipment involved in providing 
carrier systems constitute “new construction” 
within the meaning of the last proviso clause 
of § 214(a). 


Re American Telephone & Telegraph 
Co. et al. (P-31, Docket No. 6256). 


7 


Confiscation Not Involved in Temporary 
Rate Case 


TTEMPTS by the Staten Island Edison 
Corporation to overthrow orders of 
the New York commission fixing tempo- 
rary rates on an original cost basis, pur- 
suant to § 114 of the Public Service Law, 
were unsuccessful before the special term 
of supreme court and on appeal before 
the appellate division. The appellate court 
held that there could be no question of 
confiscation in the case. 

Section 114, under the holding in 
Bronx Gas & E. Co. v. Maltbie (1936) 
271 NY 364, 14 PUR(NS) 337, 3 
NE(2d) 512, makes it mandatory upon 


the commission in fixing final rates to ex- 
amine the results to the company of the 
temporary rates and, if the company has 
suffered a loss, to fix the permanent rates 
high enough so that loss can be returned 
to the company. Therefore, it was con- 
cluded, the question of confiscation can- 
not arise until final rates have been estab- 
lished. As to objection that the commis- 
sion had not added working capital to 
original cost less depreciation, the court 
said working capital is not allowable un- 
der § 114. Staten Island Edison Corp. 
v. Maltbie et al. 45 NY Supp (2d) 337. 


7 


Power Project License Denied for Failure 
To Meet State Requirements 


N application by First Iowa Hydro- 


Electric Codperative for a license 


authorizing the construction and opera- 
tion of a power development on the 
Cedar river in Iowa and extending to the 
Mississippi river has been denied by the 
Federal Power Commission for failure 
to present satisfactory evidence, pursuant 
to § 9(b) of the Federal Power Act, of 
compliance with the requirements of 
applicable laws of the state of Ohio re- 
quiring a permit from the State Execu- 
tive Council. 


MAR. 2, 1944 


326 


Towa statutes provide that no dam shall 
be constructed in any navigable or me- 
andered stream unless a permit has been 
granted by the Executive Council. The 
statute further provides that the Execu- 
tive Council shall grant such permit if 
certain conditions are met, among which 
is a requirement that any water taken 
from the stream in connection with the 
project is returned at the nearest practi- 
cable place without being materially di- 
minished in quantity. 

The applicant had not applied for a 
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rmit from the council because the proj- 
ect involved the diversion of water from 
the Cedar river to the Mississippi river, 
and the conditions as to return of water 
cannot be met. Therefore, the council, it 
was asserted, would be unable to issue a 
permit for the project. The applicant fur- 
ther contended that the Iowa statute is 
invalid in so far as it would preclude the 
construction and operation of the project 
because the statute represents an undue 
interference by a state with the exercise 
of the Federal government’s authority 
over navigable waters. 


The commission, stating that it is 
bound by the requirements of § 9(b), 
concluded that the appropriate place for 
a determination of the validity of such 
state laws is in the courts and stated that 
if the commission dismissed the applica- 
tion for license on the basis of failure to 
comply with the requirements of § 9(b), 
the applicant might seek review of the 
commission’s action and its contentions 
under § 313(b) of the Federal Power 
Act. Re First Iowa Hydro-Electric Co- 
Gperative (Opinion No. 110, Project No. 
1853). 


e 


Rate Increase Changes Hand-set Telephone 
Charges 


UTHORITY to increase telephone rates 
was granted by the Wisconsin com- 
mission to meet higher operating ex- 
penses resulting principally from in- 
creased wages and higher costs of mate- 
rial. A 25-cent extra charge for hand-set 
service was disapproved, however, on the 
ground that this type of telephone instru- 
ment is now standard equipment. 

But the commission authorized a 
charge of $1.50 to subscribers who ask to 
change from present instruments to hand- 
sets. Such a charge, it was observed, will 
serve to retard too rapid changeover to 


hand-set equipment and consequent re- 
tirement of other instruments. 

Since the commission has a continuing 
duty to assure the public adequate service 
by public utilities at reasonable rates, it 
holds that it is not limited to granting or 
denying an application but has jurisdic- 
tion to prescribe such other rates within 
the scope of the proceeding as will be 
reasonable. In view of the evidence of 
greater use of business telephones, the 
commission fixed rates reflecting such 
greater use. Re Rantoul Telephone Co. 
(2-U-1943). 


e 


State Approves Stock Transactions to Aid 
Holding Company Simplification 


F gescega a for authority to acquire 
stocks of subsidiary operating com- 
panies in furtherance of simplification 
plans under the Holding Company Act 
have been granted by the Missouri com- 
mission as not detrimental to the public 
interest. These transactions involve the 
Cities Service Company system. 
Authority was granted to the Cities 
Service Company to acquire from the in- 
termediate holding company, Cities Serv- 
ice Power & Light Company, the pre- 
ferred stock of Kansas City Gas Com- 
pany, which is interconnected with and 
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supplied by the natural gas production 
and transmission facilities of Cities Serv- 
ice Gas Company, another subsidiary. 
The applicant desired to acquire this 
stock in order to increase its investment 
in the company. It owns all the common 
stock. 

Cities Service Power & Light Com- 
pany had been ordered by the Securities 
and Exchange Commission to dispose of 
its interests in utility operating compa- 
nies outside of Ohio. 

Cities Service Power & Light Com- 
pany was authorized to acquire from 
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Cities Service Company all the issued and 
outstanding capital stock of Ozark Utili- 
ties Company in order to enable it to 
round out the electric utility properties 
of its subsidiaries in the state of Missouri 
and thereby make such combined proper- 
ties a more completely integrated electric 
utility system. The applicant now owns 
securities of Empire District Electric 
Company, City Light & Traction Com- 
pany, and Lawrence County Water, 


Light & Cold Storage Company, which 
operate in contiguous territory. 

The plan for simplification of this sys- 
tem provides that the exchange of securi- 
ties shall be made at the values presently 
carried on the books, subject to the ap- 
proval of the state commission and the 
Securities and Exchange Commission. Re 
Cities Service Co. (Case No. 10,405) ; Re 
Cities Service Power & Light Co. (Case 
No. 10,406). 


e 


Other Important Rulings 


& Brow power of a municipality to issue 
revenue bonds to finance the acquisi- 
tion of utility properties may not be im- 
plied from the municipality’s statutory 
power to purchase public utility plants, 
according to a ruling of the supreme 
court of Wyoming. Jensen v. Town of 
Afton et al. 143 P(2d) 190. 


Evidence that the discontinuance of a 
station agency would compel passengers 
to flag trains and purchase their tickets 
on trains, that many shipments would 
have to be prepaid, that a shipper fill- 
ing government orders anticipated an 
increase in business, that it was diffi- 
cult to get telephone calls through be- 
cause of the prevalent use of party lines, 
and that the telegraph operator could not 
be sent to any other station to render 
more necessary service, because of union 
affiliation and seniority rights, was held 
to support a commission order denying 
authority to discontinue the agency. Re 
— Pacific Railroad Co. 142 P(2d) 


The Supreme Court has ruled that 
where the United States Maritime Com- 
mission found that a state and a munici- 
pality, in violation of the United States 
Shipping Act, had engaged in preferen- 
tial and unreasonable practices in allow- 
ing excessive free time and in making 
noncompensatory charges for services at 
water-front terminals, it had power, in 


addition to ordering cessation of such 
practices, to prescribe schedules of maxi- 
mum free time periods and of minimum 
charges to reflect actual cost of services, 
California et al. v. United States et al. 


The Supreme Court has ruled that a 
railroad furnishing coordinated  rail- 
motor carrier service prior to, on, and 
continuously since the effective date of 
the “grandfather” clause of the Motor 
Carrier Act is entitled to a certificate 
under that clause, where the railroad has 
entered into contracts for its LCL ship- 
ments with motor carriers who also serve 
customers other than the railroads, where 
it solicits all the freight transported by 
the trucks and its bills of lading and 
tariffs are used throughout, where it 
maintains direct and complete control of 
the movement and handling of its freight 
by the motor carriers, and where it regu- 
lates the motor carrier schedules so as to 
coordinate them with the rail schedules. 
Thomson, Trustee v. United States. 


The supreme judicial court of Massa- 
chusetts has ruled that where a city con- 
structs a street across and under an exist- 
ing railroad, and, as a result, the railroad 
is required to construct a bridge carrying 
its tracks over such street, the city must 
bear the cost of repairing the bridge. 
Trustees of New York, New Haven & 
Hartford Railroad Co. v. City of New 
Bedford, 52 NE(2d) 324. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports, 
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JERSEY CITY v. UNITED STATES OF AMERICA 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
NEW JERSEY 


City of — City et al. 


United States of America et al. 


Civil Action No. 3073 
— F Supp — 
January 12, 1944 


ut by municipality and by Federal official to set aside, annul, 
S and perpetually enjoin order of Interstate Commerce Com- 
mission increasing fares; permanent injunction issued. 


Rates, § 648 — Arbitrary exclusion of evidence — Recent change in earnings. 
1. The action of the Interstate Commerce Commission in excluding evi- 
dence offered to show that a carrier’s rise in business and net earnings has 
completely removed any reason for an increase in fares, when such evidence 
is tendered by a city and by the Economic Stabilization Director, is arbi- 
trary and contrary to the mandate of the provision of the Interstate Com- 
merce Act providing for a full hearing, p. 258. 


Injunction, § 13 — Exhaustion of remedies — Rehearing. 
2. A request for rehearing is not required prior to suit in the United 
States district court for an injunction against a rate order issued by the 
Interstate Commerce Commission, p. 261. 


Injunction, § 13 — Exhaustion of remedies — Necessity of rehearing. 

3. The remedy of a city and the Economic Stabilization Director, opposing 
the authorization of a fare increase by the Interstate Commerce Commis- 
sion, is exhausted before the Commission when the Commission indicates 
plainly that it has actually passed upon and rejected an offer by such par- 
ties to present evidence of recent earnings of the carrier in an effort to 
show that any increase in fare under present facts is not justified; and such 
parties, if they wish to pursue the matter further, have no recourse but to 
come to the United States district court under the statute, p. 261. 


Rates, § 13 — Executive orders during war — Intervention by Federal official. 
4. The executive orders issued by the President with reference to stabili- 
zation of prices during war, pursuant to the Price Control Act of 1942, 
furnish a basic guide for all government agencies concerned, including the 
Interstate Commerce Commission, and in a rate proceeding before that 
Commission it is not enough that the Economic Stabilization Director is 
permitted to intervene, p. 261. 


Rates, § 181.1 — War conditions — Stabilization legislation. 


5. The Interstate Commerce Commission, in passing upon a proposal to 
increase fares, is under a distinct duty to give full effect to wartime condi- 
tions and stabilization legislation, and, in characterizing an increase in fares 
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UNITED STATES DISTRICT COURT 


as negligible and not directly causing inflation, the Commission fails to con- 
sider the dangerous cumulative effect of the increase in connection with all 
the other cumulative sources of inflation, perhaps small in themselves, byt 
tending collectively to defeat the vital policy of controlling inflation as jn. 
dicated in the executive orders of the President and the Price Control Ac 


of October 2, 1942, p. 261. 


(Fake, D.J., dissents.) 


APPEARANCES: Charles E. Her- 
shenstein, Charles A. Rooney, and S. 
S. Eisen, for city of Jersey City, 
plaintiff; Richard H. Field, Acting 
General Counsel; David F. Cavers, 
Assistant General Counsel; Harry R. 
Booth, Utilities Counsel; and Robert 
S. Keebler, Attorney, Legal Depart- 
ment, Office of Price Administration, 
for Fred M. Vinson by Chester 
Bowles, intervener, Nathan Jacobs, 
Jersey City, of Counsel; Edward M. 
Reidy, for Interstate Commerce Com- 
mission, defendant; Collins & Corbin 
by James B, Emery, John E. Buck, 


Thomas A. Halleran and John F. 
Finerty, for Hudson and Manhattan 
Railroad Company, defendant. 
Before McLaughlin, Circuit Judge, 
and Fake and Meaney, District Judges. 


McLavucu1in, C.J.: In this case the 
plaintiff, city of Jersey City, New 
Jersey, and the intervener plaintiff, 
Fred M. Vinson, Economic Stabiliza- 
tion Director, prayed this court to set 
aside, annul, and perpetually enjoin, 
pursuant to §§ 41(28) and 47 of the 
Judicial Code (Title 28 USC) the 
rate order issued by Interstate Com- 
merce Commission on June 8, 1943, 
in a matter titled “Investigation and 
Suspension Docket No. 4394, Pas- 
senger Fares of Hudson & Manhattan 
Railroad Company” (255 Inters Com 
Rep 649), and a supplemental order 
issued therein on November 2, 1943 
51 PUR(NS) 


(256 Inters Com Rep —). The order 
of June 8, 1943, authorized the said 
carrier to increase the fare on its 
downtown line (extending from 
Jersey City and Hoboken, New Jersey, 
to Hudson Terminal in downtown 
New York city, New York) from 8 to 
9 cents, for the duration of the war 
and six months thereafter, or until 
otherwise ordered by the Commission, 
The supplemental order of November 
2, 1943, authorized the carrier, in lieu 
of the 9-cent downtown fare, to 
charge a cash fare of 10 cents ora 
token fare on a basis of eleven token 
for one dollar, upon establishing a 
identical fare on the carrier’s uptow 
line the present uptown fare being 10 
cents, without a token fare. 
November 26, 1943, after a hearing 
this court issued an interlocutory in 
junction suspending the enforcement 
of said rate orders pending final hear 
ing on the merits. 


Full and Fair Hearing 


[1] At the outset we are confront 
ed with the vitally important questior 
of whether the plaintiff and inter 
vener were given a full and fair hear 
ing by the Commission. From th 
facts, the petition by the carrier tt 
the Commission was one for adéi 
tional revenue. The orders of tlt 
Commission. were based upon § | 
(1) of the Interstate Commerce Co 
mission statute which specifically pr 
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yides for a full hearing. The United 
States Supreme Court in Interstate 
Commerce Commission v. Louisville 
& N. R. Co. (1913) 227 US 88, 57 
Led 431, 33 S Ct 185, stresses this. 

The Supreme Court said in that 
case at page 93: 

“The Commission is an adminis- 
trative body and, even where it acts 
in a quasi-judicial capacity, is not 
limited by the strict rules, as to the 
admissibility of evidence, which pre- 
vail in suits between private parties. 
Interstate Commerce Commission v. 
Baird (1904) 194 US 25, 48 L ed 
860, 24 S Ct 563. But the more 
liberal the practice in admitting testi- 
mony, the more imperative the obliga- 
tion to preserve the essential rules of 
evidence by which rights are assert- 
ed or defended. In such cases the 


Commissioners cannot act upon their 


own information as could jurors in 
primitive days. All parties must be 
fully apprised of the evidence sub- 
mitted or to be considered, and must 
be given opportunity to cross-examine 
witnesses, to inspect documents and 
to offer evidence in explanation or re- 
buttal. In no other way can a party 
maintain its rights or make its de- 
fense. In no other way can it test 
the sufficiency of the facts to support 
the findings; for otherwise, even 
though it appeared that the order was 
without evidence, the manifest de- 
ficiency could always be explained 
on the theory that the Commission 
2d before it extraneous, unknown 
but presumptively sufficient informa- 
ion to support the finding. United 
Mstates v. Baltimore & O. S. W. R. 
0. (1912) 226 US 14, 57 L ed 104, 
SSC 5.” 


In the report and order of the Inter- 
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state Commerce Commission of June 
8, 1943, appears the following: 

“Based on the foregoing facts and 
estimates, respondent points out that 
under present fares it would be neces- 
sary for its annual traffic to increase 
by about 30 per cent over that of 
1941 in order to meet the current in- 
terest requirements on its bonded in- 
debtedness.” 

The same report and order also 
stated : 

“It should be understood that if at 
any time prior to the expiration of 
that period, by reason of changed 
conditions or otherwise the revenue 
results to respondent should prove to 
be materially different from those esti- 
mated in this report, any party to 
this proceeding is of course at liberty 
to seek to bring the facts with respect 
thereto to our attention at a further 
hearing.” 

Following that order of June 8, 
1943, the carrier filed a supplemental 
petition alleging inability to collect the 
allowed 9-cent fare and asking for a 
token fare which amounted to 9.1 
cents and in the alternative, a 10-cent 
cash fare. The intervener filed an 
answer to that supplemental petition 
asking that the Commission “ ‘in 
view of petitioner’s tremendously im- 
proved current earnings irae 
‘reconsider its previous modification 
of tts original order and return peti- 
tioner’s downtown fares to the original 
level of 8 cents. This will serve the 
national program to keep down the 
cost of living.’”’ 

Then followed the Interstate Com- 
merce Commission order of August 
3, 1943, which allowed the prayer of 
the supplemental petition of the car- 
rier. Thereafter, the municipal plain- 
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tiff filed its bill of complaint in this 
court with Fred M. Vinson, Economic 
Stabilization Director, intervening as 
a coplaintiff. After that, the Inter- 
state Commerce Commission, of its 
own motion, held a _ supplemental 
hearing which it confined solely to the 
practicability of the 9-cent fare. At 
that hearing both the intervener plain- 
tiff and the municipal plaintiff, at- 
tempted to present evidence relating 
to the 1943 earnings of the carrier 
for the purpose of showing that under 
such earnings no increase in fare 
whatsoever was justified. This offer 
was rejected by the examiner for the 
Commission. Both plaintiffs object- 
ed to such limitation of the scope of 
the hearing. In addition, cross-ex- 
amination of a carrier witness by the 
plaintiffs as to a $240,000 charge for 
expenses alleged by the carrier and 


called War Damage Reserve, was re- 
fused by the examiner although it was 
strenuously suggested that such item 
was no longer acceptable, at least for 


any such amount. Thereafter the in- 
tervener plaintiff petitioned the Com- 
mission to modify its order of Septem- 
ber 18, 1943, which limited the scope 
of the further hearing and to permit 
testimony of the earnings of the car- 
rier since the original closing of the 
record, alleging that the record as it 
then stood was stale and did not re- 
flect the true picture. The municipal 
plaintiff informally joined in that ap- 
plication by letter. The Commission, 
in its opinion of November 3, 1943, 
said concerning the offer to submit 
evidence of the carrier’s 1943 earn- 
ings: “Considering the contents of 
the motion now before us, and the 
offers of additional evidence made at 
the recent further hearing, we have 
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no reason to believe that, if the add. 
tional hearing sought were held, we 
would feel warranted in modifying 
our findings as made in the second 
report the motion will there- 
fore be overruled.” 

Obviously, from the above lan. 
guage, the Commission was not con- 
cerned with the technical niceties of 
the effort to present the desired testi- 
mony. It actually considered the pro- 
posed evidence and decided that, de. 
spite it, its decision should stand. 
The municipal plaintiff and the inter- 
vener, by that evidence, offered to 
show that the carrier’s rise in business 
and net earnings had completely re. 
moved any reason for an_ increase 
over the 8-cent fare. In refusing to 
consider such testimony which, under 
the terms of its tender went to the 
heart of the controversy, in our judg- 
ment the Commission did act arbitra- 
rily and contrary to the mandate of 
its statute. As Mr. Chief Justice 
Hughes said in Atchison, T. & S. F. 
R. Co. v. United States (1932) 284 
US 248, 262, 76 L ed 273, 52S 
146: “We think that this action was 
not within the permitted range of the 
Commission’s discretion, but was 3 
denial of right.” 


In that case, which seems very 
much in point here, the court als 
said, speaking as to the function ol 
the Interstate Commerce Commissio 
in such circumstances, at page 262 
“In the discharge of its duty, a fai 
hearing is a fundamental requirement 
Interstate Commerce Commission ¥ 
Louisville & N. R. Co. (1913) 2 
US 88, 91, 57 L ed 431, 33 S Ct 18% 
In the instant proceeding, the hear 
ing accorded related to condition 
which had been radically changed, am 
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a hearing, suitably requested, which 
would have permitted the presenta- 
tion of evidence relating to existing 
conditions, was denied.” 

We do not see that the contentions 
raised by the defendants that the 
plaintiffs are estopped from question- 
ing the validity of the orders of June 
8, 1943, and November 2, 1943; and 
that the action is prematurely brought, 
are answers to the above. Starting 
with the intervener’s answer on July 
19, 1943, to the carrier’s supple- 
mental petition, these plaintiffs have, 
ever since that time, been specifically 
requesting the Commission to recon- 
sider its increase in fare order, in 
view of the carrier’s tremendously im- 
proved current earnings. The inter- 
vener did it formally in its answer 
teferred to. Both plaintiffs strenuous- 
ly urged it at the supplemental hear- 
ing and thereafter by the petition 
above referred to in which the Com- 
mission was requested to broaden the 
scope of its supplemental hearing so 
as to include evidence as to the car- 
ier’s 1943 earnings. The Commis- 
sion order of November 2, 1943, def- 
initely decided that such new evi- 
dence would not be admitted. That 
order permitted the carrier to file and 
make effective the new tariffs on 
fifteen days’ notice. The Commission 
took the position that it was without 
power to further suspend the tariffs. 
In reality, therefore, both plaintiffs 
had exhausted their remedy before 
the Commission. In connection with 
this, the language of the order of 
June 8th, above quoted, permitted any 
party of the proceeding to bring any 
thanged conditions resulting in a dif- 
ferent revenue situation to the atten- 
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tion of the Commission for a further 
hearing. 

[2, 3] In passing, we do not see 
either under the ICC statute or the 
relevant decisions that any request for 
rehearing is actually required prior to 
suit in this court. In Baltimore & O. 
R. Co. v. United States (1936) 298 
US 349, 80 L ed 1209, 56 S Ct 797, 
the United States Supreme Court 
held at page 371: “No act of Con- 
gress requires carriers, in advance of 
suit to set aside divisions or other or- 
ders, to petition the Commission for 
rehearing, repeal, or modification. 
Nor has Congress attempted to limit 
the time within which the carrier may 
sue to enjoin enforcement of an order 
of the Commission prescribing rates 
or divisions.” 

By the language of its order of 
November 2, 1943, the Commission 
indicates plainly that it had actually 
passed upon and rejected the offer of 
the plaintiffs to present the 1943 earn- 
ings of the carrier in an effort to 
show that any increase in fares under 
the true present facts was not justified. 
In such situation the remedy of the 
plaintiffs before the Commission was 
exhausted; with the plaintiffs, if they 
wished to pursue the matter further, 
having no recourse but to come to 
this court under the statute. 


Economic Stabilization 


[4, 5] We do not see that this 
phase of the case can be lightly 
brushed aside. Under present condi- 
tions, we doubt if its importance can 
be readily overestimated. Were these 
orders issued in violation of the na- 
tional emergency policy of economic 
stabilization? The Commission said 
in its order of June 8, 1943: 
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“Tt seems to us that an increase of 
one cent in respondent’s downtown 
fare is unlikely to have any infla- 
tionary effect, and that the effect 
thereof upon the cost of living, while 
a factor to be given consideration, will 
be so slight, a maximum of about 12 
cents a week and 52 cents a month 
per passenger, as to be negligible.” 
(255 Inters Com Rep 649, 663.) 

By that language, the Commission 
undoubtedly realized that the prob- 
lem of inflation of the cost of living 
was involved in this particular rate 
increase. The Commission, without 
even considering the substantial pro- 
portionate increase as to the total fare, 
which amounts to approximately 13 
per cent, but simply having in mind 
the small amount in money the in- 
crease meant to each passenger taken 
alone, dismissed this phase of the mat- 


ter as negligible. We do not see that 
there was ever any claim by the Direc- 
tor of Economic Stabilization that 
the raise in rates here by and of itself, 


would result directly in inflation. 
The gauge urged on behalf of Direc- 
tor Vinson was that set out in United 
States Gypsum Co. v. Brown (1943) 
137 F(2d) 360, where the United 
States Emergency Court of Appeals, 
speaking through Chief Judge Maris, 
said at page 364: “The mere fact that 
the increase is small and therefore 
will not bear too hardly upon either 
party to a sale is of no consequence. 
It is the cumulative effect of millions 
of small increases in prices and other 
costs throughout the economy which 
starts the inflationary spiral. See 
Lincoln Savings Bank v. Brown 
(1943) 137 F(2d) 228.” 

In the case of Philadelphia Coke 
Co. v. Bowles, U. S. Emergency Court 
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of Appeals, December 15, 1943, not 
yet officially reported, the court said: 

“In a complicated economy such as 
ours the phenomena of price increases 
are the result of a complex of causes, 
the interaction of many economic 
forces. When inflationary pressure 
is one of the major forces operating 
in the economy it is wholly unrealistic 
to consider the price of a single com- 
modity as in an economic vacuum 
and say that no threat of an infl 
tionary increase can be discovered, 
Each commodity price must then be 
considered in the light of the fact that 
it forms an integral part of the whole 
price structure.” 

For the Interstate Commerce Con- 
mission to permit the director to in- 
tervene is not enough under the rel- 
evant statutes, orders, and directives 
with reference to price stabilization. 
It is, of course, true that the Price 
Administrator does not have the at- 
thority to regulate carrier rates nor is 
such authority claimed here by the 
intervener but it is apparent that the 
executive orders issued with reference 
to stabilization do furnish a_ basic 
guide for all government agencies 
concerned, including the Interstate 
Commerce Commission. The Presi- 
dent’s Executive Order No. 9250, 
issued October 3, 1942, reads in part: 

“The guidance policy of the director 
and of all departments and agencies 
of the government shall be to stabilize 
the cost of living in accordance with 
the act of October 2, 1942.” 

The President’s Order of April 8 
1943, No. 9328 reads: “The atten- 
tion of all agencies of the Federal 
government, ‘and of all state and 
municipal authorities, concerned with 
the rates of common carriers or other 
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public utilities, is directed to the sta- 
hilization program of which this or- 
der is a part so that rate increases 
will be disapproved and rate reduc- 
tions effected, consistently with the 
at of October 2, 1942, and other ap- 
plicable Federal, state, or municipal 
lw, in order to keep down the cost 
of living and effectuate the purposes 
of the stabilization program.” 

It does seem from these that the 
Commission here is under a distinct 
duty in this particular case to give full 
efect to wartime conditions and the 
stabilization legislation. It seems 
further, that in characterizing the al- 
lowed increase to this carrier as neg- 
ligible and not directly causing infla- 
tion, that the Commission has failed 
to consider the dangerous, cumulative 
effect of the present allowed increase 
inconnection with all the other cumu- 
lative sources of inflation, perhaps 
small in themselves, but tending col- 
lectively to defeat the vital policy of 
controlling inflation as indicated in 
the above referred to Executive Or- 
ders of the President and the act of 
October 2, 1942. 


In view of the conclusions we have 
reached, there is no necessity for dis- 
cussing the other points raised by the 
plaintiff and intervener. A perma- 
nent injunction will issue against the 
Interstate Commerce Commission as 
to its orders of June 8, 1943, and No- 
vember 2, 1943, with respect to the 
increase in fare on the carrier’s down- 
town line as set out in said orders. 


Fake, D.J., dissenting: This is 
not the first time the passenger rates 
of the Hudson & Manhattan Railroad 
Company have been considered by this 
court. The company filed a local pas- 
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senger tariff to become effective Sep- 
tember 1, 1937, providing for a 10- 
cent fare on its downtown line. This 
led to protests and extended hearings 
resulting in the establishment of a 
rate of 8 cents by the Commission, 
two members thereof dissenting be- 
cause they believed the 10-cent fare 
to be justified. Resort was then had 
to this court resulting in the sustain- 
ing of the 8-cent rate so established. 
The opinion of this court on the sub- 
ject is found in Hudson & Manhattan 
R. Co. v. United States (1940) 33 F 
Supp 495, affirmed (1941) 313 US 
98, 85 L ed 1212, 61 S Ct 884. 
Therefore, the issues now before us 
do not come without some knowl- 
edge of the prior record. 

I agree with the prevailing opinion 
that the dispositive issues here arise 
on the question of arbitrary action by 
the Commission in refusing to re- 
ceive and consider evidence offered by 
the Price Administrator and the city 
of Jersey City on September 28, 1943. 
An examination of the proffered ev- 
idence discloses on its face that it 
transcends the limitations placed on 
the receipt of evidence by the Com- 
mission in its reopening order of 
September 18, 1943. 

In this connection it is found on 
looking back over the record that an 
8-cent fare as established in 1938 has 
continued in actual operation down to 
the present time. On June 27, 1942, 
the railroad company petitioned the 
Commission for a further hearing and 
again sought authority to charge 10 
cents on its downtown line. Replies 
were filed to this petition by the city 
of Jersey City and divers others, and 
on July 13, 1942, the Commission is- 
sued an order opening the proceed- 
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ings. Commencing on September 9, 
1942, and running through September 
19, 1942, hearings were held bearing 
upon the issues involved in the peti- 
tion and replies. On September 17, 
1942, the Price Administrator en- 
tered an appearance on the record and 
reserved the right to be heard and to 
file a brief. His representative was 
then asked whether he desired to in- 
troduce any evidence and his answer 
was “Not at this time.” On Novem- 
ber 13, 1942, the Commission issued 
an order permitting the Price Admin- 
istrator to intervene. Sometime dur- 
ing January or February, 1943, a 
proposed report by the Commission 
was issued. 

On March 8, 1943, exceptions to 
the proposed report were filed by the 
Price Administrator and also by the 
city of Jersey City and six other mu- 
nicipalities and divers bus lines. On 
March 18, 1943, the railroad com- 
pany filed a reply to the exceptions. 
On April 20, 1943, a stipulation to 
supplement and bring the record up to 
date was filed showing the total 
patronage and revenues of the rail- 
road company for the months of Jan- 
uary and February, 1943, and on 
that date oral argument covering all 
the issues then pending took place be- 
fore the Commission. On June 8, 
1943, 255 Inters Com Rep 649, the 
Commission filed a report and order 
establishing a 9-cent fare on the 
downtown line, three of the Com- 
missioners, however, maintaining the 
view that a flat fare of 10 cents was 
reasonable. 

On July 8, 1943, the railroad com- 
pany filed a petition for reconsidera- 
tion and modification of the Com- 
mission’s order of June 8, 1943, on 
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the ground that mechanical difficy| 
ties prevented its operation. 
July 14, 1943, the city of Jersey Cit 
et als., filed a reply to the railroad 
company’s petition. On July 19 
1943, the Price Administrator filed ; 
reply. 

The petition of the railroad con. 
pany last above mentioned and the re. 
plies thereto raised certain issues bear. 
ing on difficulties confronting th 
railroad company in the matter of 
the collection of the 9-cent fare, and 
the Commission found that by reason 
of the peculiar construction and opera- 
tion of the mechanical fare-collecting 
devices, 9 cents, however divided, 
could not be received and properly 
counted in these devices; 
means of collecting that sum were in- 
practical because in each instance they 
would result in unreasonable expense 
to the railroad company and involve 
serious delays in the discharge of its 
passengers. The evidence shows 
clearly that speedy discharge of pas- 
sengers is of prime importance be- 
cause the schedules of the connecting 
railroads are arranged to prevent traf- 
fic congestion. For these, and other 
reasons, the Commission entered its 


tokens at $1 for eleven rides on both 
the uptown and downtown lines. 
This afforded the uptown passengers 
a fare of 9-1/11 cents where under 
the prior order of June 8, 1943, they 
were to pay 10 cents and woul 
cause the downtown passengers 10 
pay 9-1/11 cents where under the 
prior order they were to pay 9 cents. 
In this connection it seems to me the 
Commission functioned fully within 
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ts lawful sphere of action, and down 
to this point I am not able to find even 
he slightest question of arbitrary ac- 
ion. There was ample evidence be- 
fore the Commission to bring their 
ation within the rule laid down by 
the decision of the United States Su- 
preme Court above cited, and in this 
connection it was not then and is not 
now within the province of this court 
to weigh the testimony and form a 
conclusion in conflict with the Com- 
mission’s findings of fact. The Com- 
mission must be sustained whenever 
it appears that “there was evidence to 
support the Commission’s findings.” 
Such were the words of the Supreme 


Court. (313 US at p. 99.) 


On September 13, 1943, the city of 
Jersey City filed its complaint in this 
court and the Price Administrator 


was subsequently permitted to inter- 


vene in this motion. 

On September 18, 1943, the Com- 
mission entered its order reopening 
the proceedings, limiting the same as 
follows: “For further hearing to 
permit any party hereto to present ev- 
idence directed solely to the propriety 
and lawfulness of the modifications 
made by the Commission in its re- 
port of August 3, 1943 that 
at such further hearing any party 
hereto shall have the right to cross- 
examine adverse witnesses, and, upon 
the conclusion of such hearing, any 
party so desiring may make oral ar- 
gument before the examiner, but no 
further briefs shall be submitted, nor 
shall a proposed report be issued, nor 
shall there be further argument be- 
fore the Commission.” All of which 
clearly discloses the intent of the Com- 
mission to consider all issues closed 
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save only the one specifically referred 
to. 

Thereafter on September 28, 1943, 
and of course after the institution of 
the suit here, the representatives of 
the city of Jersey City and of the 
Price Administrator attempted to in- 
troduce evidence bearing upon the 
earnings of the carrier for the first 
six months of the year 1943, for the 
purpose of showing that there was no 
justification for the increased fare al- 
lowed either under the order of June 
8, 1943, or the order of August 3, 
1943, and that the action of the Com- 
mission was inflationary. Also it 
was sought to cross-examine wit- 
nesses who had appeared at prior 
hearings and testified in relation to a 
$240,000 charge made by the rail- 
road company for war damage re- 
serve. It is my view that when by 
stipulation as hereinbefore appears, 
evidence was introduced bearing upon 
the earnings for the months of Jan- 
uary and February, 1943, this made 
the evidence reasonably current and 
timely. However, here the Commis- 
sion functioned with open eyes within 
their discretionary powers and this 
court cannot usurp their functions on 
the question of reasonable time as ap- 
plied to the timeliness of the record. 
Rate making is a highly specialized 
art. The Commissioners had ev- 
idence on the subject before them and 
listened to arguments on that point 
and we should not substitute our 
judgment for theirs. Prior to June 
8, 1943, the Commission had given 
full opportunity for the introduction 
of evidence, and arguments were 
heard bearing upon the $240,000 item. 
As to the proffered new evidence, the 
Commission said in its report of No- 
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vember 2, 1943, “. we have no 
reason to believe that, if the addition- 
al hearing sought were held, we would 
feel warranted in modifying our find- 
ings as made in the second report.” 

Of course the flow of economic 
change never stops—always and for- 
ever the comings and goings and do- 
ings of man have their effect in pre- 
venting a static period at which time 
the Commission might stop and make 
a decision. Always the point of 
termination must be fixed in the 
midst of fluctuations in the economic 
factors involved. It is my view that 
this court should not enter the prov- 
ince of the Commission in considering 
the subject of inflation. They were 
charged with the duty of passing on 
_ it by reason of the executive order on 
that subject and dealing as they do 
from day to day with economic fac- 
tors, they constantly are kept advised 
in that field, and I believe their action 
here resulted from close attention to 
all the factors involved including in- 
flation. 

A careful study of the record con- 
vinces me that there was ample ev- 
idence to sustain the validity of each 
of the rulings made by the Commis- 
sion herein and I am therefore un- 
able to concur in the prevailing opin- 
ion. 

Findings of Fact 


1. This action was brought by the 
city of Jersey City, New Jersey, and 
Fred M. Vinson, Economic Stabiliza- 
tion Director, by Chester Bowles, 


Price Administrator, against the 
United States of America, Interstate 
Commerce Commission, and Hudson 
& Manhattan Railroad Company, for 
the purpose of setting aside, annulling, 
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and perpetually enjoining, pursuant 
§§ 41 (28) and 47 of the Judicial 
Code (Title 28 USC), the rate orde 
issued by Interstate Commerce Com, 
mission of June 8, 1943, in a matter 
titled “Investigation and Suspension 
Docket No. 4394, Passenger Fares of 
Hudson & Manhattan Railroad Com. 
pany” (255 Inters Com Rep 649) 
and a supplemental order issued there. 
in on November 2, 1943 (256 Inters 
Com Rep —). 

2. Plaintiff is a municipal corpora. 
tion in the county of Hudson, state o 
New Jersey, and is a body politic, 

3. The intervener plaintiff is the 
agency designated by the President to 
receive notice of any increase in the 
rates or charges of common carriers 
or other public utilities, pursuant to 
the Emergency Price Control Act o 
January 30, 1942, as amended Octo- 
ber 2, 1942 (Public Laws 421 and 
729, 77th Congress, 2nd Session); 
with authority to intervene and par- 
ticipate in proceedings before Federal, 
state, and municipal authorities in 
connection with proposed increases in 
such rates and charges. 

4. The defendant, United States 
of America, is sued pursuant to ex 
press authority of the Congress of the 
United States, as provided in §§ 43 
to 48 of Title 28 of the United States 
Code. 

5. The defendant, Interstate Com- 
merce Commission, is an administra- 
tive commission existing under and 
by virtue of the Interstate Commerce 
Act, United States Code, Title 49, and 
is specifically charged with the at- 
ministration and enforcement of the 
provisions of said act. 

6. The defendant, Hudson & Mar- 
hattan Railroad Company, is a cot 
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solidated corporation organized and 
existing under and pursuant to the 
laws of the states of New York and 
New Jersey, having a residence and 
its statutory office in the District of 
New Jersey. 

7. The matters covered by the 
aforesaid orders of the Commission 
relate to transportation and arose in 
part in the District of New Jersey. 
This court has jurisdiction. 

8. Defendant, Hudson & Man- 
hattan Railroad Company, is a com- 
mon carrier by railroad engaged in 
the transportation of passengers in 
interstate commerce, and is. subject 
to the provisions of the Interstate 
Commerce Act, United States Code, 
Title 49, Chap I, part I. It transports 
no baggage, freight or express mat- 
ters. 


9. The defendant, Hudson & Man- 
hattan Railroad’s property, consists of 


an underground rapid transit passen- 
ger railway, operated exclusively by 
electric power of the three rail type, 
and furnishing transportation facili- 
ties between points in Jersey City and 
Hoboken, New Jersey, and downtown 
and uptown New York city. On its 
downtown line, this defendant’s trains 
operate between (a) the Jersey City, 
New Jersey stations of Exchange 
Place, Grove and Henderson streets 
and Journal Square, and said defend- 
ant’s downtown terminal at Hudson 
Terminal, New York city, and (b) 
between the Jersey City, New Jersey, 
stations at Exchange Place and Erie 
station and Hoboken, New Jersey, 
and the said downtown terminal at 
Hudson Terminal. On its uptown 
line the trains operate (a) between 
the Hoboken, New Jersey, station and 
the uptown New York city stations 
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of Christopher street, 9th street, 14th 
street, 19th street, 23rd street, and 
33rd street, and (b) between the Jer- 
sey City, New Jersey, stations of 
Journal Square, Grove and Hender- 
son Streets and Erie Station and the 
said uptown New York city stations 
located at Christopher street, 9th 
street, 14th street, 19th street, 23rd 
street, and 33rd street. 

10. The defendant railroad also 
operates, in conjunction with the 
Pennsylvania Railroad, a joint rapid 
transit electric train service between 
its downtown terminal at Hudson 
Terminal, New York, and the station 
of the Pennsylvania Railroad at Mar- 
ket street, Newark, New Jersey. The 
trains in this joint service operate over 
the lines of the defendant railroad be- 
tween its downtown terminal, Hud- 
son Terminal at New York city, and 
the Journal Square Station, Jersey 
City, and from that point over a line 
owned by the Pennsylvania Railroad 
to the latter’s station at Market 
street, Newark, New Jersey. 

11. On July 31, 1937, the railroad 
issued, published, and filed, with the 
Commission, its local passenger tariff 
designated as ICC 42, to become 
effective September 1, 1937, provid- 
ing for the establishment of a fare of 
10 cents for the interstate transporta- 
tion of passengers on the railroad’s 
downtown line as aforesaid, in lieu 
of a fare of 6 cents previously pub- 
lished and maintained in force and 
effect. Said tariff provided for no 
changes in the fare then in effect for 
interstate transportation on the up- 
town line previously and then estab- 
lished at ten cents. 

As a result of protests filed by 
plaintiff, Jersey City, and others in 
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New Jersey, the effectiveness of the 
aforesaid tariff was suspended and 
the lawfulness of the proposed in- 
crease in the downtown fare was 
made the subject matter of a pro- 
ceeding instituted by the Interstate 
Commerce Commission in Investiga- 
tion and Suspension Docket No. 4394. 

12. After due hearing the Com- 
mission on July 11, 1938, found, 227 
Inters Com Rep 741, that the pro- 
posed increase from 6 cents to 10 
cents in the passenger fare maintained 
by the railroad on its downtown line 
had not been justified, but that an 8- 
cent fare had been justified. A fare 
of 8 cents on the downtown line be- 
came effective July 25, 1938, and has 
since been maintained. The Commis- 
sion in its original report and order, 
227 Inters Com Rep 741, found: 

(1) “From the standpoint of the 
cost of the service to respondent, 
therefore, as well as of the value of 
the service to the passenger, it would 
seem that if 10 cents is a maximum 
reasonable fare for the uptown serv- 
ice, the reasonable fare for the down- 
town service must be something less 
than 10 cents.” 227 Inters Com Rep 
at p. 754. 

(2) “If respondent should feel im- 
pelled to seek a further increase in 
revenue it should consider doing so on 
interline traffic.” 227 Inters Com 
Rep at p. 762. 

(3) “The proposed fare of 10 
cents would be unreasonable under 
the act and has not been justified.” 
227 Inters Com Rep at p. 762. 

13. Following the promulgation of 
the report and order of July 11, 1938, 
as aforesaid, the railroad company ap- 
pealed to the courts to enjoin the 
same. It filed its bill in the southern 
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district of New York seeking to en- 
join the order of the Commission, by: 
said action was dismissed by the dis- 
trict court of the southern district of 
New York because of improper venue, 
the court holding that proper venue 
was in the district of New Jersey, 
Hudson & Manhattan R. Co, y, 
United States (1939) 28 F Supp 137. 
Thereupon the railroad company filed 
its bill in the United States district 
court for the district of New Jersey. 
The order of the Commission ac- 
companying the original report was 
upheld by the United States district 
court for the district of New Jersey, 
Hudson & Manhattan R. Co. y. 
United States (1940) 33 F Supp 495, 
which was affirmed by the Supreme 
Court (1941) 313 US 98, 85 L ed 
1212, 61 S Ct 884. 

14. Upon petition of the defendant 
railroad of July 27, 1942, for further 
hearing and for leave to publish and 
charge a 10-cent fare on its down- 
town line by reason of alleged changed 
conditions, the proceeding was re- 
opened for further hearing by the 
Interstate Commerce Commission. 
On November 9, 1942, notice was 
served upon the plaintiff intervener of 
such proceeding and his timely inter- 
vention in such proceeding was con- 
sented to. Such further hearing was 
held and as a result thereof the Com- 
mission issued its decision on June 8, 
1943, 255 Inters Com Rep 649, af- 
firming its original conclusion that 
the proposed fare of 10 cents would 
be unjust and unreasonable and has 
not been justified. The Commission 
further concluded that an increased 
local fare of 9.cents on the railroad’s 
downtown line had been justified for 
application during the remaining 
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riod of the war and six months 
after its termination. 

15. In promulgating its report and 
order of June 8, 1943, as aforesaid, 
the Commission made the following 
specific findings : 

(1) “That under normal circum- 
stances the saturation point in in- 
creased fares (referring to the 8- 
cent fare) on that traffic (downtown) 
has about been reached.” 

(2) “If respondent (railroad) had 
availed itself of the authority granted 
by our order of January 21, 1942, in 
Increased Railway Rates, Fares and 
Charges (248 Inters Com Rep 545), 
the downtown fare would now be 9 
cents. An increase to that amount 
would be consistent with that deci- 
sion.” 

(3) “While there can be little 
doubt that under present conditions 
further increase in this (8-cent) fare, 
even to 10 cents, would result in ad- 
ditional net revenue, we are convinced 
that it would be unreasonable to ex- 
pect the entire burden of the revenue 
increase to be borne by the downtown 
local passengers, and that a substantial 
portion thereof should be sought 
through increased divisions on the 
interline traffic.” 

(4) “Moreover, while the fares 
and charges for commutation service 
of carriers serving the New York 
metropolitan area are not uniform, 
those of carriers other than respondent 
portrayed on this record afford strong- 
er support, differences in transporta- 
tion services considered, for either an 
8-cent or a 9-cent fare than for a 10- 
cent fare on the downtown line of 
respondent.” 


16. The railroad on July 8, 1943, 
filed a petition for reconsideration and 
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modification of the findings made by 
the Commission in its report on 
further hearing, dated June 8, 1943. 
That petition sought, through the me- 
dium of an affidavit attached thereto 
and made a part thereof, to secure 
modification of the Commission’s or- 
der because of an alleged disability on 
the part of the railroad to collect the 
9-cent fare on the downtown line with 
its available fare collection system. 
By this petition the railroad sought, 
pending the procurement of tokens 
which were to be sold at 11 for $1 
with an alternative cash fare of one 
dime, that it be authorized to charge, 
on the downtown line, a cash fare of 
10 cents. Such cash fare of 10 cents 
was to continue in effect indefinitely 
until necessary tokens were acquired 
and alterations were made in the 
fare-collection boxes. In connection 
therewith, the railroad proposed that 
if its request were granted it would 
reduce the fare on the uptown line 
from 10 cents per passenger to eleven 
tokens for $1 with an alternative cash 
fare payable only by a dime. 

17. The plaintiff, Jersey City, on 
July 14, 1943, answered the railroad’s 
petition and in requesting denial 
thereof prayed that if any affirmative 
action be taken by the Commission, 
the proceeding be set for further hear- 
ing to give all parties their requisite 
day in court on the new matters there- 
in alleged and thereby afford the 
plaintiff its right of cross-examina- 
tion. The plaintiff intervener filed his 
answer to the railroad’s supplemental 
petition on July 19, 1943. He op- 
posed the proposed modification in 
rates on the ground that such modifi- 
cation would result in additional infla- 
tion, and he requested that the Com- 
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mission reconsider its June 8th order 
and restore the downtown fare to the 
8-cent level, stating: 

“In view of petitioner’s tremendous- 
ly improved current earnings, it is 
requested that this Commission re- 
consider its previous modification of 
its original order, and return petition- 
er’s downtown fares to the original 
level of 8 cents. This will serve the 
national program to keep down the 
cost of living.” 

18. On August 3, 1943, upon the 
facts as aforesaid, without according 
the plaintiffs further hearing, the 
Commission issued its report on re- 
consideration. Such report affirmed 
the prior conclusion that the pro- 
posed fare of 10 cents had not been 
justified for general application on the 
downtown line but permitted an in- 
creased local fare on the downtown 
line based on the alternative basis of 
eleven tokens for $1 or a cash fare 
of 10 cents, payable by a dime. Such 
permissive increase was coupled with 
the proviso that contemporaneously 
with the establishment and mainte- 
nance of the increased downtown fare 
the same alternative basis, namely, 
eleven tokens for $1 or a cash fare 
of 10 cents, payable by a dime, be es- 
tablished and maintained on inter- 
state traffic on the uptown line. 


19. In so providing for increased 
fares on the downtown line whereby 
the regular patron or so-called com- 
mutation passenger would be required 
to pay 9-1/11 cents per ride, and the 
occasional rider 10 cents per ride in 
lieu of the 9-cent fare theretofore 
found to be the reasonable maximum 
figure, the Commission in its report 
and order of August 3, 1943, stated: 
“The proposed alternative basis will 


not increase to any material exten 
the relative transportation burden of 
the local commuters on the downtown 
line beyond that anticipated by our ay. 
thority as granted in the prior Teport, 
We there found that it would be un. 
reasonable to expect the entire burden 
of the revenue increase to which re. 
spondent is entitled to be borne by the 
downtown local passengers, and that 
a substantial portion thereof, for the 
reasons herein stated, should be 
sought through increased divisions on 
the traffic interchanged with the Penn- 
sylvania Railroad Company. In its 
petition respondent states that it will 
undertake to seek promptly such in- 
creased divisions on that traffic as shall 
be adequate.” 


In the original report and order of 
the Commission made July 11, 1938, 
227 Inters Com Rep 471, the Com- 
mission found that if the railroad 
“should feel impelled to seek a further 
increase in revenue (over and above 
an 8-cent downtown fare therein pre- 
scribed) it should consider doing so 
on interline traffic.” The Commis- 
sion’s decision containing such ad- 
monition was upheld by the district 
court for the district of New Jersey, 
Hudson & Manhattan R. Co. ¥. 
United States, supra, and affirmed by 
the Supreme Court of the United 
States, Hudson & Manhattan R. Co. 
v. United States supra. A similar 
directive to the railroad to increase its 
revenue and adjustment of its inter- 
line division with the Pennsylvania 
Railroad appeared in the Commis- 
sion’s report and order of June 8, 
1943, 255 Inters Com Rep 649 and 
again in its report and order of 
August 3, 1943. 

20. On September 13, 1943, the 
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city of Jersey City filed a complaint 
in the United States district court for 
the district of New Jersey, having 
for its purpose the enjoining of the 
report and order of August 3, 1943. 
Application was made, upon filing 
said bill, for a temporary restraint 
against putting into effect said order 
and a statutory court was duly estab- 
lished to hear said application. 

21. On its own motion, by order 
dated September 18, 1943, and prior 
to hearing, of the application for a 
temporary restraint, the Interstate 
Commerce Commission reopened the 
instant proceeding for further hearing 
“to permit any party hereto to present 
evidence directed solely to the pro- 
priety and lawfulness of the modifi- 
cations made by the Commission in its 
report of August 3, 1943, on further 
consideration of its prior findings and 
orders of July 11, 1938, and June 8, 
1943,” and to afford “‘any party here- 
to . . . the right to cross-examine 
adverse witnesses.” 

22. Both the plaintiff and the in- 
tervener plaintiff excepted to the 
restrictions and limitations imposed 
by the Commission’s aforesaid order 
for supplemental hearing, insisting 
at the start of the hearing and repeat- 
edly throughout the proceeding, that 
the hearing be broad enough to in- 
clude evidence of the defendant rail- 
road’s revenues, expenses and earn- 
ings since the closing of the original 
hearing in the matter. Both plaintiffs 
excepted to the interpretation given 
by the trial examiner to the Commis- 
sion’s order of September 18th re- 
opening hearing in that he refused to 
receive any testimony with respect to 
the railroad’s revenue except testi- 
mony confined strictly to the difference 
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in revenue resulting from the author- 
ized cash fare and the combination 
cash and token fare. Both plaintiffs 
endeavored to submit proof that the 
railroad’s patronage had been in- 
creased by amount in excess of 30 
per cent in 1943 over 1941 and that 
no additional revenue was necessary 
or could be properly allowed in excess 
of the existing 8-cent local downtown 
fare. This proffer was in accord with 
the decision of the Commission of 
June 8, 1943, reading: “Under pres- 
ent fares (8 cents on the local down- 
town line and 10 cents on the uptown 
line) it would be necessary for its 
annual traffic to increase by about 30 
per cent over that of 1941 in order to 
meet the current interest requirements 
on its bonded indebtedness.” 


That same order also stated: “It 
should be understood that if at any 
time prior to the expiration of that 
period, by reason of changed condi- 
tions or otherwise, the revenue results 
to respondent should prove to be ma- 
teria!ly different from those estimated 
in this report, any party to this pro- 
ceeding is of course at liberty to seek 
to bring the facts with respect thereto 
to our attention at a further hearing.” 

23. At that hearing of September 
18, 1943, both plaintiffs sought to in- 
troduce in evidence a “Condensed In- 
come Statement” of the defendant 
railroad covering the months of July, 
1942, and July, 1943, and the first 
seven months of 1942 and 1943 
respectively. That exhibit was ex- 
cluded from the record. It was con- 
tended it showed the repeatedly im- 
proving financial position of the rail- 
road even after all of its alleged op- 
erating expenses and that at the exist- 
ing 8-cent fare the railroad is earning 
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more than the Commission anticipated 
it would at the 9-cent fare in its order 
of June 8, 1943. The contention was 
further made that the offered ex- 
hibits showed that an alleged expense 
of $20,000 a month of the carrier for 
self-insurance cost was entirely un- 
warranted and should be eliminated 
and if it were, that the defendant rail- 
road would earn at the existing 8- 
cent fare far in excess of all interest 
charges, a condition not anticipated 
at the 9-cent fare, by the Commission 
in said order. 

24. Thereafter, on October 14, 
1943, the intervener plaintiff filed 
with the Commission a written mo- 
tion for modification and amendment 
of its said order of September 18, 
1943. In that motion, the municipal 


plaintiff joined by letter. The motion 
was based on the restrictive scope of 
the supplemental hearing of Septem- 


ber 18, 1943, and requested the re- 
opening of the proceeding to permit 
the plaintiffs to introduce the evidence 
excluded by the examiner and such 
additional evidence as might be neces- 
sary in order to bring the record al- 
leged to be obsolete and stale, down to 
date. 

25. That motion was overruled by 
the Commission in its “Second Re- 
port on Further Hearing” issued No- 
vember 2, 1943, wherein the Commis- 
sion granted the petition of the rail- 
road to substitute token and cash fares 
on its downtown and uptown lines in 
lieu of theretofore authorized cash 
fares. 

26. The Commission in its opinion 
of November 2, 1943, said concerning 
the offer to submit evidence of the 
carrier’s 1943 earnings: ‘“Consider- 
ing the contents of the motion now be- 
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fore us, and the offers of addition, 
evidence made at the recent furthe 
hearing, we have no reason to belieye 
that, if the additional hearing sought 
were held, we would feel warrante 
in modifying our findings as made jn 
the second report the motion 
will therefore be overruled.” 

27. The order of the Commission 
of November 2, 1943, permitted the 
railroad to file and make effective the 
new tariffs on fifteen days’ notice. 

28. With reference to the economic 
stabilization and inflation branch of 
this case, the Commission in its or- 
der of June 8, 1943, which increased 
the downtown fare cash from 8 cents 
to 9 cents said: 

“Tt seems to us that an increase of 
1 cent in respondent’s downtown fare 
is unlikely to have any inflationary 
effect, and that the effect thereof upon 
the cost of living, while a factor to be 
given consideration, will be so slight, 
a maximum of about 12 cents a week 
and 52 cents a month per passenger 
as to be negligible.” 255 Inters Com 
Rep 649, 668. 

29. On November 18, 1943, an 
amended complaint was filed in this 
cause by the plaintiff, city of Jersey 
City. Fred M. Vinson, Economic 
Stabilization Director, by Chester 
Bowles, Price Administrator, inter- 
vened as a plaintiff by petition. The 
above facts were referred to in the 
amended complaint and the interven- 
er’s petition. The amended com- 
plaint of the plaintiff, city of Jersey 
City, prayed that upon final hearing 
of this cause that this court order, ad- 
judge and decree that the orders of 
the Commission dated June 8, 1943, 
and November 2, 1943, in so far as 
such orders permit the establishment 
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of any local interstate fare in excess 
of 8 cents for transportation on the 
downtown line of the defendant, Hud- 
son & Manhattan Railroad Company, 
js, and at all times has been, beyond 
the lawful authority of said Commis- 
sion, and wholly null and void; and 
that said orders be perpetually set 
aside and annulled and the enforce- 
ment thereof perpetually enjoined. 
Prayer was also had for a tem- 
porary injunction and restraint en- 
joining the defendants from so much 
of said order of June 8, 1943, and 
November 2, 1943, as permits the es- 
tablishment of any local interstate 
fare in excess of 8 cents for transpor- 
tation on the downtown line of the 
Hudson & Manhattan Railroad Com- 
pany. The intervener plaintiff prayed 
that pending the final hearing of this 
cause, the court issue an interlocutory 
and permanent injunction and re- 
straint enjoining the defendants 
from so much of said orders of June 
8, and November 2, 1943, as permits 
the establishment of any local inter- 
state fare in excess of 8 cents for 
transportation on the downtown line 
of the Hudson & Manhattan Rail- 
road Company. The intervener also 
prayed that upon final hearing this 
court adjudge, order and decree that 
said orders of June 8 and November 
2, 1943, in so far as they permit the 
establishment of any local interstate 
fare in excess of 8 cents for transpor- 
tation on the downtown line of the 
Hudson & Manhattan Railroad Com- 
pany, are, and have at all times been, 
in violation of the Stabilization Act 
of October 2, 1943, enacted by the 
Congress; and said orders are and 
have at all times been, beyond the 
lawful authority of said Commission 
[18] 
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and wholly null and void; and that 
said orders be perpetually set aside 
and annulled and the enforcement 
thereof perpetually enjoined. 

30. The defendant, United States 
of America, filed a neutral answer. 
The defendants, Interstate Commerce 
Commission, and Hudson & Manhat- 
tan Railzoad Company, filed their 
respective answers to the amended 
complaints and the intervener’s peti- 
tion. Said answers in substance ad- 
mitted the making of the orders of 
the Commission of June 8, 1943, and 
November 2, 1943, denied that the 
plaintiffs were not allowed a full and 
fair hearing, denied that said orders 
failed to give effect to the stabilization 
program and the efforts of the nation- 
al government to cut down the cost of 
living and alleged that said orders 
were made after full hearing and con- 
sideration of proofs and arguments of 
all parties and that they are fully sup- 
ported by the evidence before the 
Commission and by the Commission’s 
findings based on such evidence. In 
addition, the defendant railroad in its 
answer and the defendant, Interstate 
Commerce Commission in its amend- 
ed answer, alleged that the relief 
sought by the plaintiffs is premature, 
saying that neither of the plaintiffs 
have exhausted the administrative 
remedies provided in cases of this 
kind, and further, that both the plain- 
tiffs are estopped from now question- 
ing the reasonableness of the 9-cent 
fare found reasonable by the Commis- 
sion’s report of June 8, 1943. They 
allege that the estoppel arises because 
neither of the plaintiffs has ever filed 
a petition with the Commission asking 
reargument or reconsideration of the 
order of June 8, 1943, although “Rule 
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101 of the General Rules and Practice 
of the Commission specifically pro- 
vides for such petitions in connection 
with any decision or order of the 
Commission.” 

31. Following hearing on the ap- 
plication for an interlocutory injunc- 
tion on November 26, 1943, this court 
issued its findings and order restrain- 
ing and enjoining the defendants, 
pending final hearing in this proceed- 
ing, from putting into effect the re- 
port and orders of the Interstate Com- 
merce Commission of June 8, 1943, 
and of November 2, 1943, in so far 
as such orders permit the establish- 
ment of any local interstate fare in 
excess of 8 cents for transportation on 
the downtown line of the defendant, 
Hudson & Manhattan Railroad Com- 
pany. 

32. Final hearing was had in this 
cause on December 14, 1943. 


Conclusions of Law 


1. Both the plaintiff, Jersey City, 
and the intervener plaintiff, Director 
of the Office of Economic Stabiliza- 
tion, are proper parties to bring and 
maintain this proceeding as plaintiffs 
herein. 

2. The petition by the defendant 
carrier, Hudson & Manhattan Rail- 
road Company, to the Interstate Com- 
merce Commission of July 27, 1942, 
asking for a 10-cent fare on its down- 
town line, was one for additional rev- 
enue and the orders of the Commis- 
sion of June 8, 1943, and November 
2, 1943, were based upon § 15(1) of 
the Interstate Commerce Commission 
statute which specifically provides for 
a full hearing. 

3. Both the plaintiff, city of Jersey 
City, and the intervener plaintiff, Di- 
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rector of the Office of Economic Sta. 
bilization, properly appeared as pro. 
testing parties before the Interstate 
Commerce Commission and were and 
are entitled to a full and fair hearing 
by that Commission. 

4. Both the plaintiff and the plain. 
tiff intervener, were denied a full and 
fair hearing in that they were de. 
prived of the right to cross-examine 
witnesses and to present testimony on 
matters which have a substantial bear- 
ing upon the right of the Hudson & 
Manhattan Railroad Company to 
fares higher than fares charged on 
September 15, 1942. 

5. That the Commission’s said or- 
ders of June 8, 1943, and November 
2, 1943, authorizing increases in fares 
failed to give effect to the economic 
stabilization program and efforts of 
the national government to keep down 
the cost of living, particularly in that 


the Commission erroneously assumed 
that said increases would not have 
any effect on the program to keep 
down the cost of living. 

6. That both the plaintiff and the 
intervener plaintiff exhausted their 


administrative remedies 
this proceeding. 

7. That the plaintiff, city of Jersey 
City, and the intervener plaintiff, 
Fred M. Vinson, Economic Stabiliza- 
tion Director, by Chester Bowles, 
Price Administrator, are entitled to 
the setting aside and annulling of said 
orders of June 8, 1943, and November 
2, 1943, and to a perpetual injunction 
against their enforcement in so far as 
they permit the establishment of any 
local interstate fare in excess of 8 
cents for transportation on the down- 
town line of said defendant, Hudson 
& Manhattan Railroad Company. 


instituting 
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8. That the plaintiff, city of Jersey as authorized in the Commission’s or- 
City, and intervener plaintiff, Fred M. der of June 8, 1943, or the further 
Vinson, Economic Stabilization Di- increases in said downtown fare au- 
rector, are not estopped from ques- thorized by the Commission’s order of 
tioning the validity of the 9-cent fare November 2, 1943. 
on the downtown line of the defend- A decree shall be entered herein ac- 
ant, Hudson & Manhattan Railroad cordingly. 





UTAH SUPREME COURT 


Mountain States Telephone & Telegraph 
Company 


Public Service Commission et al. 


No. 6557 
— Utah —, 142 P(2d) 873 
October 25, 1943 


ERTIORARI to review order of Commission requiring a tele- 

phone company to reduce its intrastate toll message rates; 
order set aside and matter remanded to Commission for determt- 
nation as to what would be a reasonable and just rate. For 

Commission decision, see (1942) 45 PUR(NS) 332. 


Discrimination, § 181 — Interstate and intrastate tolls — Comparison — “Ex- 
ception rates.” 

1. Inclusion of so-called “exception rates” in computations of operating 
cost per circuit message mile was held to be improper in a comparison be- 
tween interstate and intrastate telephone toll rates, where the “exception 
rates” had been established by the request of the telephone company and ap- 
plied between certain localities to meet special conditions, with the result 
that most of the toll calls moving under these exception rates were for 
short distances and the revenue per call was lower than would be received 
if the basic intrastate toll rates applied, p. 279. 


Discrimination, § 181 — Interstate and intrastate tolls — Costs. 


2. Evidence that, on an average, jointly handled interstate telephone toll 
calls can be transmitted for a lower average cost per airline message mile 
shows a very material difference which would justify a higher rate for in- 
trastate toll calls than interstate toll calls — a reasonable basis for some 
differences, p. 279. 
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Rates, § 195 — Related telephone companies — Tolls. 


3. An intrastate telephone company and a nation-wide company which owns 
and. directly controls it must be considered as though they were but one 
company for the purpose of establishing rates for interstate and intrastate 
telephone toll messages, p. 279. 


Discrimination, § 181 — Differences in toll rates — Prima facie effect. 
4. Establishment of rates under which intrastate telephone subscribers pay 
more for a short haul than an interstate subscriber paid for a longer haul 
over the same route and same facilities, prima facie constitutes unreason- 
able discrimination, for a local rate is prima facie unreasonable if it is in 
excess of through rates traveling the same route, p. 279. 


Rates, § 181 — Reasonableness — Voluntary rates. 
5. Rates established voluntarily by an intrastate telephone company and 
an affiliated nation-wide company have some evidentiary value on the 
question of reasonableness, p. 285. 


Discrimination, § 241 — Rates — Differences — Burden of proof. 


6. The burden of proof is upon a telephone company to justify differer- 
tials between intrastate and interstate toll rates, p. 285. 


Rates, § 135 — Comparisons — Differing conditions — Interstate and intrastate 
toll calls. 

7. A finding that interstate telephone toll rates are just, reasonable, or suf- 

ficient rates for intrastate telephone toll service is arbitrary when there are 

demonstrated differences in operating conditions, even though it be as- 

sumed that present differences between the rates are unreasonable, p. 28. 


Return, § 50 — Confiscation — Elimination of discriminatory rates. 
8. A telephone company cannot be deprived of its constitutional right toa 
fair return on its toll properties considered separately, if it has such a right, 
merely by designating a proceeding to eliminate toll rate differences a dis- 
crimination case, p. 289. 


Return, § 72 — Reasonableness as a whole — Toll and exchange telephone service. 


9. A telephone company has no constitutional right to a fair return on its 
toll properties considered separately from its exchange properties, where 
toll and exchange services are both carried on through the use of the same 
property and appliances to a large extent and the type of service rendered 
is essentially the same, although, in order to avoid discrimination between 
subscribers, rates should be established that will as near as possible from 
an administrative viewpoint yield a fair return on the property used in reu- 
dering each class of service, p. 289. 


Discrimination, § 181 — Telephone tolls — Elimination of report charge. 

10. An order requiring a telephone company to discontinue a report charge 
in the case of an incomplete intrastate person-to-person toll call, on the 
ground that for an incomplete interstate call no direct report charge is 
made, is arbitrary, since the loss from rendering this service without charge 
to the user would of necessity have to be recouped from revenues received 
from other services, and while this might remove a discrimination between 
interstate and intrastate users, it would create discrimination equally ob- 
jectionable between the intrastate user of report services and the subscriber 
from whom this loss in revenue would be recouped, p. 296. 
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Rates, § 135 — Reasonableness — Comparisons — Differing conditions. 
11. Rates charged elsewhere under similar conditions are evidentiary of 
the reasonableness of rates in issue, but the comparison is of little value 
unless a similarity of service and conditions is shown, p. 297. 


Rates, § 648 —Evidence — Admissibility of comparisons. 
12. Refusal of the Commission to allow a telephone company to make a 
comparison between its toll business and that of other independent tele- 
phone companies operating in the state, in a case involving differences be- 
tween intrastate and interstate tolls and the reasonableness of differences, 
is erroneous, p. 297. 


Rates, § 649 — Fair hearing — Verification of complaint by Commission. 

13. The fact that a Commission verified a complaint in which it alleged 
that a telephone company’s intrastate rates were in violation of law and 
were unjust, unreasonable, and unlawfully discriminatory is not sufficient 
evidence to show that the Commission was prejudiced or that it prejudged 
the case, when in the verification the Commission swore that the allega- 
tions were true to the best of its knowledge and the hearing was for the 
purpose of developing the Commission’s knowledge, p. 298. 


* 


APPEARANCES: W. Q. Van Cott, 
of Salt Lake City, and Brock, Akolt 
& Campbell, of Denver, Colo., for 
plaintiff; Grover A. Giles, Attorney 
General, Clinton D. Vernon, of Lo- 


gan, and Warwick C. Lamoreaux, of 
Salt Lake City, for defendants. 


Wotre, C. J.: Certiorari to the 
Public Service Commission to review 
an order requiring the petitioner, 
Mountain States Telephone and Tele- 
graph Company, to reduce its intra- 
state toll message rates. 

The facts are, for the most part, 
not in dispute. The Mountain States 
Telephone and Telegraph Company 
(hereafter called Mountain States) is 
a telephone utility company operating 
in Colorado, Utah, Arizona, Idaho, 
Montana, New Mexico, Wyoming, 
and El Paso county, Texas. It is one 
of twenty-three associated companies 
in the Bell System which system is 
controlled by the American Telephone 
and Telegraph Company (hereafter 
called A. T. & T.). Mountain States 
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is under the “sole” and “direct” con- 
trol of A. T. & T., which owns 73.23 
per cent of Mountain States voting 
stock. The remaining stock of Moun- 
tain States is divided into 480,497 
shares owned by 4,354 stockholders. 

The Long Lines Department of A. 
T. & T. (hereafter called Long Lines) 
operates toll lines in the territory 
served by the Associated Bell Com- 
panies and has two such lines crossing 
the state of Utah—one running from 
east to west and the other from north 
to south. These A. T. & T. lines make 
physical connections with Mountain 
States facilities in Utah at only two 
points, both lines connecting at Salt 
Lake City and one connecting at Cedar 
City. A. T. & T. has no operating 
personnel in Utah, Its Utah proper- 
ties are operated by Mountain States 
employees. Mountain States is by 
contract licensed to use within its ter- 
ritories all telephone patents owned or 
controlled by A. T. & T. and it also 
secures “advice” and “assistance” 
from said company. Most of the 
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equipment and supplies used by Moun- 
tain States in its operations are fur- 
nished by Western Electric Company, 
which company is also owned and con- 
trolled by A. T. & T. In addition, 
Western Electric installs much of the 
central office equipment owned by 
Mountain States. 

In 1941 Mountain States owned 
over 95 per cent of total telephones in 
service in Utah. It furnishes general 
wire communication including both 
telephone and nontelephone _ uses. 
Nontelephone uses include telegraph, 
teletypewriter, program transmission 
for radio, and others. Telephone uses 
are primarily designated as exchange 
and toll, Exchange is use within an 


exchange, such as within Salt Lake 
City; toll use is between exchanges, 
such as between Salt Lake City and 
Ogden. Both interstate and intrastate 
toll service is rendered by Mountain 


States. In rendering interstate toll 
service within the area in which it op- 
erates, Mountain States often uses 
only its own facilities. But it is often 
necessary in rendering interstate toll 
service for it to use, in addition to its 
own facilities, the facilities of the 
Long Lines Department of A. T. & 
T. and other Associated Bell Com- 
panies. 

The Commission found that sepa- 
rate tariffs are published in Utah cov- 
ering (1) rates for Utah intrastate toll 
service and (2) rates for interstate 
toll service handled jointly with A. T. 
& T. Its interstate rates for jointly 
handled toll calls are based upon the 
tariff of the Long Lines Department 
of the American Company, known as 
FCC Tariff No. 132. By virtue of a 
“concurrence” filed by the company 
with the Federal Communications 
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Commission in November, 1941, it 
formally adopted that tariff as its own 
tariff for jointly handled interstate 
message toll telephone service. This 
latter finding is in accord with the un. 
contradicted evidence. 

The present proceeding was insti- 
gated in October, 1941, by the Com. 
mission to investigate alleged discrimi- 
nations between Mountain States in- 
trastate toll rates and the toll rates 
charged by Mountain States for inter. 
state service handled jointly with the 
A. T. & T. Long Lines Department, 
The differences between these two 
schedules of rates will be brought out 
more fully in the later discussion. It 
can, however, be noted at this time 
that both tariffs are based upon air- 
line distances between exchange cen- 
ters. Long Lines toll rates are gen- 
erally lower than the Mountain States 
intrastate toll rates for Utah for com- 
parable distances, but for distances of 
16 miles and below the tariffs are the 
same, aside from certain so-called “ex- 
ception rates” hereafter mentioned. 
The inquiry was directed only toward 
the differences between Mountain 
States intrastate rates and the rates 
applicable to interstate toll rates 
charged on calls handled jointly with 
A. T. & T. and other Associated Bell 
Companies. No attempt was made to 
compare Mountain States’ intrastate 
rates with Mountain States’ intracom- 
pany interstate rates. The order of 
the Commission is not at all based 
upon upon the differences which exist 
between Mountain States’ intracom- 
pany intrastate rates and its intracom- 
pany interstate rates for comparable 
distances. The reasons why this com- 
parison was not made do not appeat. 


Mountain States contends, and at 
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the hearing attempted to show, that 
the differences between Mountain 
States intrastate toll rates and its rates 
for interstate toll messages handled 
jointly with A. T. & T. were reasona- 
ble and did not constitute unjust or 
unreasonable discrimination. The 
Comission, however, found that the 
practice of “charging higher rates for 
intrastate toll service for distances in 
excess of 16 miles than it charges for 
interstate toll service for comparable 
distances is the maintenance of unrea- 
sonable differences as to rates and 
charges and constitutes the granting 
of preferences or advantages to users 
of interstate toll service and the 
subjecting of users of intrastate toll 
service to prejudicial and disad- 
vantageous treatment in violation of 
the statute.” (45 PUR(NS) 332, 
338.) On the basis of this find- 


ing the Commission ordered Mountain 
States to reduce its intrastate toll rates 
for all distances above 16 miles to the 
level of the A. T. & T. Long Lines 


rates for comparable distances. It al- 
so ordered Mountain States to discon- 
tinue the practice of making a report 
charge on incompleted intrastate per- 
son-to-person toll calls because of the 
fact that such report charges were not 
made on such incompleted interstate 
calls. 

Mountain States seeks by a writ of 
certiorari to have this order vacated 
on the grounds: (1) That the order 
is not supported by evidence showing 
that these differences constitute unlaw- 
ful discrimination ; (2) that if unrea- 
sonable discrimination had been shown 
to exist, the Commission acted arbi- 
trarily in ordering a reduction to the 
level of A. T. & T. Long Lines rates 
without inquiring as to whether such 
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latter rates would be reasonable for 
Utah intrastate toll service; (3) that 
the Commission unlawfully refused to 
allow Mountain States to show that 
any reduction in intrastate toll rates 
would confiscate the toll plant used in 
rendering such service; (4) that the 
Commission acted arbitrarily in pre- 
cluding Mountain States from making 
a comparison between its intrastate 
toll rates and the intrastate toll rates of 
other independent telephone companies 
operating in Utah; (5) that the Com- 
mission acted arbitrarily in eliminating 
differences between the two rate sched- 
ules for distances above 16 miles with- 
out eliminating the differences in such 
schedules for distances of 16 miles and 
under; (6) that the Commission was 
arbitrary in ordering the elimination 
of report charges; and (7) that the 
Commission did not give Mountain 
States a fair and impartial hearing. 

[1-4] In attempting to show a 
reasonable basis for these differences 
in toll rates, Mountain States produced 
evidence purporting to show that there 
were differences in conditions under 
which it and Long Lines operated 
which would justify higher rates for 
its intrastate toll service; that Moun- 
tain States had higher operating costs. 
The evidence thus produced was not 
contradicted and disclosed the follow- 
ing: 

Both concerns base their rates on 
airline distances. Long Lines rates 
reflect the average cost of operations 
over the United States as a whole. 
Mountain States intrastate rates re- 
flect Utah costs. Two of the more 
important factors in determining the 
cost of providing toll service are: (1) 
Terminal costs and (2) line-haul costs. 
The originating cost and cost of ter- 
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minal operations for rendering either 
interstate or intrastate service in Utah 
would be practically the same because 
of the fact that Mountain States pro- 
vides the toll board facilities and the 
operating personnel for both. Long 
Lines has no operating personnel or 
toll boards in Utah. All equipment 
from the subscriber’s station (his 
home, office, etc.) to the toll board is 
owned and operated by Mountain 
States. Thus the same operating per- 
sonnel and facilities are used in termi- 
nal operations both in intrastate and in 
jointly handled interstate toll calls. 
Two principal factors responsible 
for differences in line-haul costs are: 
(1) Costs per mile of toll circuits, i. e., 
relative investment, and (2) volume 
of business available to move over the 
circuit, i. e., density of traffic. Ac- 
cording to Mountain States witness 
Lindsay, the total outside plant invest- 


ment per circuit mile in the Mountain 
States territory is approximately twice 
that of the Bell System, including A. 


T. & T. Long Lines. This increased 
costs per circuit mile in Mountain 
States territory is occasioned by the 
circuitous routing made necessary by 
rough terrain. It is obvious that it 
costs more. per airline mile to build 
over or around mountains than to 
build over level areas. 

The least equipment which can be 
used to provide toll service between 
two centers is a single circuit, usually 
strung on poles. If only one call per 
day is transmitted on that circuit, the 


line-haul cost of the call is naturally 
high. If one additional call is trans- 
mitted the line-haul cost per call is cut 
almost in half. As the number of calls 
increase the line-haul cost of each call 
decreases. When there is enough traf- 
fic to necessitate more than one circuit, 
an additional circuit can be strung on 
the same line of poles, crossarms, etc., 
thus further reducing line-haul costs 
per call. Ifa third circuit is needed it 
can be made by the addition of termi- 
nal facilities which create a “phantom” 
circuit between the two existing cir- 
cuits. There are other devices used, 
in event a greater number of circuits 
are required, so that a total of 12 calls 
each way can be transmitted on a sin- 
gle pair of conductors. However, in 
order to justify the installation of 
these devices there must obviously be 
a large volume of business. Lindsay 
also testified that there must be long 
distances involved or the large initial 
investment required for the installa- 
tion of such devices would not be jus- 
tified. Possibly if the distances in- 
volved were short, it would be cheaper 
to construct additional lines than to in- 
stall this expensive terminal equip- 
ment. 

Because the distances are compara- 
tively short and the volume of busi- 
ness is not large enough in Utah, it is 
not practicable to use these devices to 
any great extent. However, these de- 
vices can be extensively used on the 
jointly handled interstate calls. Fur- 
ther, terminal costs which constitute 








1 The longest intrastate call in Utah is about 
350 miles. Long Line interstate traffic origi- 
nating’ in Utah involves distances up to ap- 
proximately 2,500 miles. The average haul 
throughout the country is 250 miles, and for 
Utah originating Long Line calls the average 
distance is 630 miles. The average haul, in 
Utah, for intrastate business is 21 airline 
miles. As of March, 1942, in approximately 
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83 per cent of Long Lines interstate calls 
originating in Utah, the companies could take 
advantage of carrier and phantom facilities as 
compared with 23.4 per cent of phantom and 
carrier systems used in connection with pro- 
viding intrastate toll service in Utah. Only 
17 per cent of Long Lines circuits were phys- 
ical circuits. 
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an important part of total costs do not 
increase proportionately with the 
length of the haul so that on long hauls 
the percentage of the total costs of that 
call which would be allocated to ter- 
minal costs is not so great as it would 
be on shorter calls.2 Even if this com- 
parison is limited to those calls in the 
mileage group from 0-350 miles (the 
mileage group in which all intrastate 
traffic moves), the evidence shows 
that on the average the interstate call 
would be hauled a greater distance.* 

These factors, as illustrated by fig- 
ures set out in the footnotes, if taken 
as a reflection of the true situation, 
would indicate that Mountain States 
has higher operating costs per circuit 
message mile for Utah intrastate toll 
service than similar costs for jointly 


handled interstate service. There is, 
however, some doubt that these statis- 
tics reflect the true picture for the rea- 
son that Mountain States insisted 
throughout the hearing in including 
in its computations certain toll calls 
which moved under so-called “excep- 
tion rates” when they should not have 
been included.* It is not possible for 
us from the evidence in the record, to 
revise these figures by cutting from 
them the exception rates so as to get a 
true picture. We do know that they 


would be revised upwards, but that at 
least, as to the testimony regarding 
the fact that in only 23 per cent of 
toll calls in Utah can Mountain States 
take advantage of phantom and car- 
rier circuits, the exclusion of these ex- 
ception rates would still not bring the 





2Mountain States attaches importance to 
this because average length of haul in Utah is 
testified to as being only 21 miles compared 
with average length of haul for Long Lines of 
630 miles on Utah originating calls. On Long 
Lines the average length of conversation is 
488 minutes; average length of conversation 
in Utah intrastate is 2.85 minutes. The aver- 
age revenue per message is 22.6 cents for Utah 
intrastate and for Long Lines calls originat- 
ing in Utah, the average charge per message 
is $2.97. The average over the nation is $1.73. 
The cost of getting the parties connected at 
the terminal stations is substantially the same 
for all toll calls. If we were to assume that 
this terminal cost was 5 cents, then using 
these figures it would be nearly 25 per cent 
of total revenue received on an average Utah 
intrastate call but only about 14 per cent of 
the total revenue for an average message orig- 
inating in Utah but transmitted interstate in 
conjunction with Long Lines facilities. 

3In this regard the evidence shows that in 
1941 90.2 per cent of all intrastate calls trav- 
eled less than 50 miles; 6.8 per cent traveled 
in mileage group from 51 to 100; 1.9 per cent 
traveled in mileage group from 101-150; 
6 per cent in group from 101 to 200; .3 per 
cent in group from 201 to 250; .2 per cent in 
group from 251 to 300. On the other hand, 
in 1941 there were 19,800 Utah originating 
jointly handled calls which traveled in the 
mileage group from 0 to 350 miles. Of these 
no calls moved in the mileage group for 0 
to 50; 3.6 per cent traveled in mileage group 
from 51 to 100; 7.0 per cent traveled in group 
from 101-150; 26.3 per cent in group from 
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151 to 200; 17.1 per cent in group from 201 
to 250; 17.6 per cent in group from 251 to 300; 
and 28.4 per cent in group from 301 to 350. 


#These rates were established many years 
ago by the request of Mountain States. They 
are exceptions from the general basic intra- 
state rate structure under which Mountain 
States operates in Utah. They apply between 
certain localities, such as Salt Lake and Mur- 
ray and other small towns surrounding Salt 
Lake City, and were established to meet spec- 
ial conditions. They have an initial period 
rate of 5 cents per call. According to the 
testimony of the Mountain States’ witness, 
Hyde, 41 per cent of all intrastate toll calls 
move under these exception rates. Since these 
rates were established at the request of the 
Mountain States to meet special circumstances, 
and since they are exceptions from the basic 
intrastate toll rates under examination here, 
they should not have been included in com- 
putations which were designed to give a com- 
parison between Long Lines basic interstate 
toll rates and Mountain States basic intrastate 
toll rates. Most of these toll calls moving un- 
der these exception rates are for short dis- 
tances and the revenue per call is lewer than 
would be received if the basic intrastate toll 
rate applied. Hence, the figures showing that 
the average length of toll calls in Utah is only 
21 miles; that only 23.4 per cent of toll calls 
can be transmitted with the use of phantom 
and carrier circuits; and average length of 
conversation and the average revenue received 
per call, if they include these exception rates, 
tend to give a distorted picture. 
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figure (23 per cent) as high as the 
comparable figure (83 per cent) for 
A. T.& T.5 Likewise, since the long- 
est intrastate call that could be made 
in Utah is less than 400 miles, the 
average could not possibly be as great 
as the 630 mile average for Utah orig- 
inating jointly handled interstate calls. 

In considering this evidence the 
Commission found that Mountain 
States had not shown any substantial 
differences in operating conditions be- 
tween its intrastate toll business and 
its interstate toll service rendered 
jointly with A. T.& T. It also found 
that the “company’s comparisons on 
nation-wide operating conditions, 
density of traffic, costs per circuit mile 
of plant, with such factors in Utah, 
if to any extent pertinent to the mat- 
ter under investigation are entitled to 
but little, if any, weight. If the com- 


parisons had been made after relating 


the various factors to Utah intrastate 
toll and that interstate toll service 
which originates in Utah (or terminat- 
ing in Utah in case of collect calls) 


and handled jointly by the company’ 


[Mountain States] and the American 
Company [A. T. & T.] the compari- 
sons might have been more helpful to 
the Commission.” (45 PUR(NS) at 
p. 339). 

It appears from the evidence de- 


tailed above that Mountain States did 
make the very comparison which the 
Commission suggests that it should 
have made. But many of these fac. 
tors brought out by the comparison 
made are taken into account by the rate 
structures themselves. A more apt 
comparison would have been a com- 
parison of costs per mile of a 50-mile 
intrastate call with the costs of a 50- 
mile interstate call; a 100-mile intra. 
state with a 100-mile interstate, ete, 
Merely showing that on an average in- 
terstate calls travel farther, bring 
greater average revenue per call, etc., 
does not show that an interstate call 
can be transmitted 100 miles at a lower 
cost than a 100-mile intrastate call. 
Further, the Commission seeks only 
to compare Utah intrastate toll calls 
with jointly handled interstate calls 
for comparable distances. A\ll intra- 
state calls travel in the mileage group 
between O and 350 airline miles. The 
only jointly handled interstate calls 
originating in Utah which the Com- 
mission seeks to compare with these 
intrastate calls are those which travel 
in this same mileage group. But in 
making such a comparison it should 
be kept in mind that the Long Lines 
rates which apply to the jointly han- 
dled interstate calls are not based on 
costs of operation in the area within 





5 For example, if we were to assume that 
the total number of intrastate calls was 100, 
then under the testimony 23 of these calls 
can be transmitted in part over phantom or 
carrier circuits. Forty-one of these hundred 
calls are “exception rate” calls which should 
not be considered. If none of these 41 “ex- 
ception rate” calls involved use of phantom 
circuits, then of the remaining 59 calls, 23 
would involve the use of phantom circuits— 
or slightly under 40 per cent. Yet 83 per cent 
of Long Lines Utah originating calls can take 
advantage of phantom and carrier circuits. 

6For example rates per airline mile de- 
crease as the distance called increases. This 
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is occasioned by the fact that cost per mile 
decreases as distance called increases. This 
is true in both intrastate and interstate toll 
calls and is given effect by both rate, sched- 
ules. Under intrastate rate schedule the sub- 
scriber would pay 35 cents for a 40-mile call, 
or .875 cents per airline mile; for 100 miles 
he would pay 70 cents or .7 cents per mile; 
for 300 miles he would pay $1.60 or .53 cents 
per mile. Likewise under the interstate sched- 
ule the subscriber would pay 35 cents for a 
40-mile call or .875 cents per mile; 55 cents 
for 100 miles or '.55 cents per mile; $1 for 
300 miles or .3$ cents per mile; $4 for 3,000 
miles or .14 cents per mile. 
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a 350-mile radius of Utah, but are 
based on average costs over the nation 
for calls of comparable distances. 

If on an average these jointly han- 
dled interstate calls can be transmitted 


Montreal Bd. of Trade v. Canadian 
Pacific R. Co. 18 Can R Cas 6. To 
better understand the position of the 
Commission in this regard we refer to 
the following diagram: 




















for a lower average cost per airline 
message mile, it would seem that this 
would show a very material difference 


which would justify a higher rate for 


intrastate toll calls. It would, there- 
fore, appear that Mountain States had 
succeeded in showing a _ reasonable 
basis for some differences in the two 
rates schedules. 

The evidence conclusively shows 
that Mountain States is owned and di- 
rectly controlled by A. T. & T. From 
the standpoint of establishing rates we 
must consider them as though they 
were but one company. As such, they 
have established rates under which the 
intrastate subscriber pays more for a 
short haul than an interstate subscriber 
pays for a longer haul over the same 
route and same facilities. This prima 
facie constitutes unreasonable dis- 
crimination, for a loca! rate is prima 
facie unreasonable if it is in excess of 
through rates traveling the same route. 
See Morgan v. Missouri, K. & T. R. 
Co. (1907) 12 Inters Com Rep 525; 
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The diagram represents the state of 
Utah. From point A to Salt Lake 
City is 150 miles. Under the intra- 
state tariff schedule a call originating 
at point A and terminating in Salt 
Lake City would cost the subscriber 
$1 or .6% cents per airline mile. If 
the call, instead of stopping at Salt 
Lake were to continue, using Moun- 
tain States facilities, to point B, 300 
airline miles from A, the subscriber 
would pay $1.60 or .54 cents per air- 
line mile. If the call, using exactly the 
same facilities between point A and 
Salt Lake City were at the absorption 
point in Salt Lake City plugged into 
Long Lines facilities and transmitted 
from Salt Lake City by Long Lines 
to point C, which is 300 airline miles 
from A, the cost to the subscriber 
would be only $1 or .34 cents per 
airline mile. The call from A termi- 
nating in Salt Lake City and the call 
from A through Salt Lake City to B 
would both move entirely over Moun- 
tain States facilities and be governed 
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by the Mountain States intrastate 
rates; the call from A through Salt 
Lake City terminating at point C 
would move from A to Salt Lake City 
on Mountain States Lines and thence 
on Long Lines to C and would be gov- 
erned by Long Lines interstate rates. 

It is important to note that each of 
these calls, i. e., the intrastate call from 
point A terminating either at Salt Lake 
City or going on to point B, as well as 
the call from A through Salt Lake City 
to C, move over exactly the same fa- 
cilities from A to Salt Lake City. 
Each would use Mountain States fa- 
cilities exclusively; would be handled 
by Mountain States personnel; would 
travel the same airline distance and the 
same railroad or pole line distance. In 
other words, as far as operation costs 
to transmit that call from A to Salt 
Lake City are concerned, those costs 
would be substantially the same wheth- 
er the call were to terminate in Salt 
Lake City or go on to either point B 
or point C. And in addition to the 
cost to Salt Lake City, if the call were 
going on to either B or C, it must 
travel an additional distance of some 
150 airline miles. The subscriber 
would be charged $1.60 for the 300 
miles from A to B. But for the 300 
miles from A to C he would pay only 
$1, the same price he would have been 
charged had he only called the 150 
miles to Salt Lake City. Under the 
Commission’s order, Mountain States 
would be compelled to reduce its rates 
from A to B from $1.60 to $1—the 
present charge for the equal distance 
from A to C; the call from A to Salt 
Lake City would be reduced from $1 
to 65 cents. 

As already pointed out, costs per 
mile decrease as the distance called in- 
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creases because costs do not increase 
proportionately with distance. Thus a 
person calling 300 miles from A to 
either point B or point C should get a 
somewhat lower rate per mile than if 
he had called only 150 miles to Salt 
Lake City. Both schedules are de. 
signed to give him this reduced rate 
per mile. However, this factor (de- 
crease of cost per mile with increase 
of distance called) does not entitle 
him to a rate which is so much lower 
per airline mile that he will be per- 
mitted to call 300 miles as cheaply or 
more cheaply than he can call 150 
miles when the 300-mile call uses all 
the facilities used in completing the 
150-mile call and in addition uses the 
facilities necessary to transmit it an 
additional 150 miles. 

The example chosen is not an iso- 
lated instance but merely illustrates the 
degree of difference between the two 
rate schedules. In every case where a 
Utah originating call is handled joint- 
ly by Mountain States and Long Lines, 
the call is transmitted from its point or 
origin to one of the absorption points, 
in either Salt Lake City or Cedar City, 
entirely on Mountain States facilities. 
At this absorption point it is plugged 
into Long Lines facilities and carried 
the rest of the distance on Long Lines 
trunk lines. In practically every case 
involving such a call the subscriber is 
given the use of, Mountain States fa- 
cilities between the point of origin and 
the absorption point at a rate consid- 
erably below that rate which would 
have been charged to an intrastate sub- 
scriber using the same facilities. 

The example the Commission relied 
on primarily to illustrate this situation 
is this: The rate from Richfield to 
Salt Lake City is 95 cents. The rate 
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from Richfield through Salt Lake City 
to Elko, Nevada, is 85 cents. The for- 
mer call travels between 135 and 140 
airline miles; the latter would travel 
between 220 and 244 airline miles. 
Likewise, for a 300-mile call from a 
point in Southern Utah to Salt Lake 
City the charge would be $1.60; a 600 
mile call from the same point through 
Salt Lake City to a point outside the 
state would cost the subscriber only 
$1.50. It is not necessary to further 
multiply these examples. They aptly 
illustrate the degree of the differences 
in the two rate schedules, 

In view of the facts as set out in 
detail above, we believe the Commis- 
sion could reasonably conclude that 
these differences prima facie constitute 
unreasonable discrimination. Other 
recent cases involving similar fact sit- 
uations have so held. See In Re Mich- 
igan Bell Teleph. Co. (1938) 25 PUR 
(NS) 24, affirmed Michigan Bell 
Teleph. Co. v. Public Service Commis- 
sion (1941) 297 Mich 92, 39 PUR 
(NS) 111, 297 NW 198; Bell Teleph. 
Co. v. Public Utility Commission 
(1939) 135 Pa Super Ct 218, 28 PUR 
(NS) 266, 5 A(2d) 410, appeal dis- 
missed, Bell Teleph. Co. v. Pennsyl- 
vania Pub. Utility Commission 
(1940) 309 US 30, 84 L ed 563, 32 
PUR(NS) 304, 60S Ct 411. 

[5-7] The next contention of 
Mountain States is that even though 
unlawful discriminations exist, it is 
necessary for the Commission, in or- 
der to eliminate them, to take evidence 
and make findings as to what would 
be just, reasonable, or sufficient rates. 
In support of this contention Moun- 
tain States relies on § 76-44, UCA 
1943, which, in so far as material 
here, provides: “Whenever the Com- 
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mission shall find after a hearing that 

rates are unjust, un- 
reasonable, discriminatory, or prefer- 
ential, the Commission shall 
determine the just, reasonable, or suf- 
ficient rates . and shall fix the 
same by order as hereinafter provided. 

” 

It is clea: from the record that the 
Commission did not consider this to 
be a general rate case, and did not con- 
sider all those factors which are usual- 
ly involved in ascertaining the reason- 
ableness of rates. The Commission 
contends, however, that such an in- 
quiry was not necessary for Long 
Lines interstate rates were set up with 
the approval of the Federal Commu- 
nications Commission and Mountain 
States voluntarily concurred in said 
rates. By this concurrence Mountain 
States agreed as follows: “Mountain 
States assents to, adopts, and 
concurs in the tariffs described below 
[Long Lines tariffs] together with 
amendments thereof and successive is- 
sues thereof which the named carrier 
may make and file, and hereby makes 
itself a party thereto and hereby obli- 
gates itself and its connecting carriers 
to observe each and every provision 
therein until this authority is revoked. 


” 


In view of these facts the Commis- 
sion contends that it was justified in 
assuming that Long Lines rates were 
a just and reasonable measuring rod 


for Utah intrastate traffic. The Com- 
mission’s argument in this regard is 
briefly this: For the use of facilities 
between the point of origin and point 
where the call is connected with Long 
Lines facilities, Mountain States has 
admitted, by this concurrence, that 
Long Lines rates are reasonable. 


$1 PUR(NS) 
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Therefore, it argues, Mountain States 
cannot be heard to say that these same 
rates would not be reasonable for the 
use of these same facilities if the call 
were to terminate at the absorption 
point or at another point within the 
state rather than go on to some point 
outside the state of Utah. In this re- 
gard the Commission relies primarily 
upon Michigan Bell Teleph. Co. v. 
Public Service Commission, supra; 
Bell Teleph. Co. v. Public Utility Com- 
mission, supra; and in Re Long Island 
R. Co. (NY 1936) 15 PUR(NS) 
515. In each of these cases there was 
a finding that there were no substan- 
tial differences in operating conditions 
between interstate and intrastate traf- 
fic which would justify any difference 
in rates. In the Michigan Bell Tele- 


phone Company Case [supra, 39 PUR 
(NS) at p. 120, 297 NW at p. 204], 


the court stated: “In our opinion 
plaintiff has failed to show any sub- 
stantial difference between the inter- 
state business of the Michigan Bell 
Telephone Company (conducted joint- 
ly with the Long Lines) and its intra- 
state business.” In Bell Teleph. Co. 
v.. Public Utility Commission, supra, 
28 PUR(NS) at p. 273, 5 A(2d) at p. 
416, the court stated: “Appellant 
argues that a difference in rates for 
similar services may be justified by a 
difference in circumstances. This is 
correct, but the argument does not help 
appellant. There is a difference here 
in circumstances—the interstate calls 
involve more service and equipment 
than the intrastate calls, and use the 
same service and equipment involved 
in intrastate calls, in the same direc- 
tion.” And in the Long Island Rail- 
road Company Case, supra, 15 PUR 
(NS) at p. 520, the Commission stat- 
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ed: “Where, as in this proceeding, it 
appears that the rate per mile charged 
for intrastate passengers is approxi- 
mately 50 per cent higher than the 
fares charged interstate passengers, 
this fact alone establishes prejudice 
and preference, which, unless justified 
by a difference in transportation, cir- 
cumstances, and conditions, is so un- 
due and unreasonable that it is in vio- 
lation of this section. The record not 
only fails to disclose any such justifi- 
cation but definitely warrants the con- 
clusion that none exists.” (Italics 
added.) If it had appeared from the 
evidence here that there were no dif- 
ferences in operating conditions be- 
tween interstate traffic conducted 
jointly with Long Lines and Utah in- 
trastate traffic which would justify dif- 
ference in rates, Mountain States 
could not be heard to say, after its con- 
currence in Long Lines rates, that 
Long Lines rates were not reasonable 
for intrastate traffic. This logic is in- 
exorable. As stated in the annotation 
to the case of Northern P. R. Co. v. 
North Dakota ex rel. McCue, 236 US 
585, 59 Led 735, PURI915C 277, 35 
S Ct 429, LRA1917F 1148, found in 
Ann Cas 1916A, at p. 16: 

“Rates charged elsewhere under 
similar circumstances for the same or 
similar services are evidentiary of the 
reasonableness of the rates in issue 
with respect both to the rights of the 
public and of the carrier, the assump- 
tion being logical, that a rate reason- 
able in one instance will be reasonable 
in all instances where the same or simi- 
lar services are performed under simi- 
lar conditions.” Citing Smyth v. 
Ames (1898) 169 US 466, 527, 42L 
ed 819, 18 S Ct 418, 426; and several 
cases from various other jurisdictions. 


286 





MOUNTAIN STATES T. & T. CO. v. PUBLIC SERVICE COM. 


“But in any instance the comparison 
is of little value unless a similarity of 
service and conditions is shown.” 
Smyth v. Ames, supra; Parsons v. 
Chicago & N. W. R. Co. (1894) 11 
CCA 489, 63 Fed 903; Interstate 
Commerce Commission v. Southern 
R. Co. (1902) 117 Fed 741, affirmed 
(1903) 60 CCA 540, 122 Fed 800. 

Here the evidence shows that such 
differences do exist. First, the jointly 
handled interstate service can be ren- 
dered at a lower average cost per mes- 
sage mile.” Second, Long Lines rates 
are not based on costs of operations in 
this area, but are based on average 
costs over the nation, which average 
costs per message mile are lower than 
average costs entailed by Mountain 
States in its Utah intrastate operation. 

Another factor which Mountain 
States contends makes a comparison 


of these two rate schedules of little 
value is this: Exhibit 33 shows that 
over 90 per cent of all Utah intrastate 
toll calls travel airline distances of less 
than 50 miles and that no jointly han- 
dled interstate toll calls are hauled for 
such short distances. This exhibit 
purports to show the distribution to 
various mileage groups of Utah intra- 
state and Utah originating Long Lines 
interstate messages for the year 1941.8 

There are various factors relating to 
the figures set out in this table which 
might indicate that they do not make 
the comparison which the Commission 
is seeking to make.® Yet even if we 
strike from these computations all mat- 
ters which the Commission might con- 
tend were improperly included, and in 
addition we limit the comparison to 
only those distances between 0 and 350 
miles, the figures in the table would 





™This is occasioned by the fact that in a 
higher percentage of cases the jointly handled 
call can take advantage of phantom and car- 
rier circuits. Referring to the diagram set 
out above, the call from A_to B and the call 
from A to C would both use the same facili- 
ties from A to Salt Lake City and would cost 
substantially the same up to that point. But 


8 Exhibit 33 follows: 
Intrastate 


Number Per Cent 
3,429,700 90.2 


Mileage 


e 
58,100 68 
72,300 1.9 
22,500 6 
13,400 3 
6,800 2 
200 


over 400 


Cumulative 
Per Cent 
90.2 


97.0 6 6 
98. 18 


after reaching the absorption point, Salt Lake 
City, the call going outside the state, such 
as to point C, could be transmitted over trunk 
lines using phantom and carrier circuits, while 
calls going on to points within the state, such 
as to point B, cannot take advantage of the 
use of such circuits to any great extent. 


Long Lines 
Cumulative 
Per Cent 
none 


Number Per Cent 


i 4. 6.4 





Total 3,803,000 100.0 


8It should be noted that the Commission 
only seeks to compare these rates for 350 
miles and under. In this 0-350 mile group 
there are, according to the table (Exhibit 33), 
only 19,800 jointly handled interstate calls to 
which Long Lines rates apply. If only these 
19800 were considered the percentages in the 
columns and the Long Lines section would 
be revised upwards as follows: 


Number Per Cent Cumulative 
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nevertheless still show that from 0-50 
miles no interstate jointly handled calls 
moved. It is upon this fact that Moun- 
tain States bases its contention that the 
Commission acted arbitrarily in order- 
ing a reduction of intrastate rates to 
the level of Long Lines rates for dis- 
tances between 17 and 50 miles. It is 
further urged that this table shows 
that the Long Lines rates for from 
17-50 miles are mere “paper rates” or 
“dry rates” under which no traffic 
moves and that they, therefore, cannot 
be used as a measuring rod to estab- 
lish the reasonableness of Utah intra- 
state rates.” 

Since we have already held that 
Mountain States has shown differen- 
ces in operating conditions which 
would make a comparison of these 
two rate schedules of little value to a 
determination of or establishment of 
reasonable intrastate rates, it would 


not be necessary from that standpoint 
to further consider this additional 
claimed difference, to wit: The argu- 


ment relating to paper rates. How- 
ever, the Commission may upon fur- 


ther inquiry find that the differences 
which are shown to exist are insyb. 
stantial or immaterial differences; or 
it may desire to use Long Lines rate; 
as a measuring rod to establish a dif. 
ferential between the two rate sched. 
ules. We, therefore, deem it necessary 
to analyze this argument further. The 
first answer to it is that these rates are 
not true paper rates for Long Lines 
undoubtedly serves areas in the nation 
where traffic does move under these 
rates for these distances. Second, 
these rates were established by Moun- 
tain States and A. T. & T. and these 
two companies must, for this purpose, 
be considered as though they consti- 
tuted but one company. The rates ap- 
parently represent their best estimate 
as to what rates would be reasonable 
for jointly handled interstate toll calls 
for distance of from 17 to 50 miles if 
traffic were to move for these dis- 
tances. Certainly these rates, estab- 
lished voluntarily by the companies 
themselves, have some _ evidentiary 
value. In effect the companies by 
publishing these rates have said: “We 





It should also be noted that these figures 
probaby include the “exception rate” calls re- 
ferred to above. If so they should be taken 
out of this computation. According to the 
evidence 41 per cent of all intrastate toll calls 
move under these exception rates. Nearly all 
of this 41 per cent would be included in the 
first group, 0-50 miles. Their exclusion would 
materially change ail the percentages listed 
under the intrastate column. 

10Tn connection with this testimony that no 
jointly handled interstate calls do move for 
distances of less than 50 miles it is also urged 
that because of physical factors, such calls 
could not possibly travel for such distances, 
This conclusion is apparently based upon the 
fact that all jointly handled calls must go 
from their point of origin to an absorption 
point where physical connections are made 
with Long Lines. The only two absorption 
points in Utah, Salt Lake City and Cedar 
City, are both more than 50 airline miles from 
any state borderline. It is, therefore, con- 
cluded that no jointly handled call originating 


54 PUR(NS) 


in Utah could move for a distance of less 
than 50 miles. But this would only hold true 
so long as no exchange centers were estab- 
lished near the state borders near to exchange 
centers in towns in neighborhoring states. 
According to the uncontradicted evidence rates 
are based on airline miles between exchange 
centers. The fact that the call is routed from 
the exchange center through Salt Lake City 
and then back out into the same territory and 
across a state line is not controlling. If an 
exchange center were located near a state 
borderline in Utah within say 20 miles of 
another exchange center in Nevada, the Long 
Lines rates would apply. Such exchanges 
could be established, although the available 
traffic probably would not justify it at the 
present time. Hence all Mountain States 
could mean by this argument is that no joint- 
ly handled calls could move from 17 to 50 
miles on Utah originating calls without the 
installation of new plant equipment and the 
establishment of new exchange centers. 
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estimate that if there were Utah 
originating interstate jointly handled 
alls for distances of from 17 to 50 
miles, we could haul them at these 
rates and these rates would be rea- 
gnable.” If the rates did not have 
at least this effect, why were they pub- 
lished? Must we assume that Moun- 
tain States has voluntarily published 
rates for these distances which would 
be entirely unreasonable for its jointly 
handled interstate business? Surely 
not. We must conclude that if these 
two rate schedules were otherwise 
comparable, this factor of “paper 
rates’ would not materially detract 
from the efficacy of such a comparison. 
To summarize to this point: 

The Commission having correctly 
held that the evidence prima facie 
showed unlawful discrimination, the 
burden was on Mountain States to jus- 
tify the differentials. Operating con- 
ditions in Utah were shown to be un- 
favorable as compared to those in 
many other sections of the United 
States which go into making the aver- 
age for Long Lines rates, but whether 
the Utah conditions were so unfavor- 
able as to warrant the full differentials 
now existing was not shown. Hence 
the Commission was not arbitrary in 
assuming the present differences were 
unreasonable, but it was arbitrary in 
finding that no differentials were jus- 
tified and that Long Lines rates should 
be the measure for Utah rates. The 
ommission by § 764-4, UCA 
1943, was required to find a just rate. 
Finding that Long Lines rates were 
Just rates in view of the demonstrated 
lifferences in operating conditions was 
herefore arbitrary. There are dif- 
erent methods of determining “just, 
tasonable, and sufficient rates.” 

[19] 
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The Commission may initiate its 
own inquiry gathering evidence as to 
rates under similar conditions else- 
where, cost data under similar condi- 
tions of traffic and operation, or it may 
ask the company to present data as to 
its costs in Utah and analyze such data 
or it may follow both methods. Any 
evidence is material which will throw 
light on the subject. But the burden 
is on Mountain States to overcome the 
effect of the showing that its present 
rates are unjust. 

This holding that the Commission 
must under § 76-44 make a finding 
as to what would be just, reasonable, 
or sufficient rates and the holding that 
this finding cannot be based solely up- 
on a comparison with other rate sched- 
ules not shown to be applicable to a 
situation substantially the same as 
Utah intrastate conditions, disposes of 
several of the contentions raised by 
Mountain States. However, it is nec- 
essary for the guidance of the Com- 
mission to determine several other is- 
sues which have been raised. 

[8, 9] Mountain States pleaded, 
and during the hearing argued, that 
to reduce Utah intrastate rates to the 
level of Long Lines interstate rates 
would confiscate Mountain States in- 
trastate toll property in Utah. There 
was no contention that it would con- 
fiscate all of the intrastate property, 
both toll and exchange. The Com- 
mission held that since it was not 
pleaded that the proposed reduction in 
rates would prevent Mountain States 
from making a fair return on its in- 
trastate business as a whole (both ex- 
change and toll) it was not necessary 
for it to hear any evidence on the is- 
sue of confiscation; that where there 
was no claim of confiscation based on 
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statewide operation, the Commission 
might remove unjust and unreason- 
able discriminations without inquiring 
as to whether the new rates would 
confiscate the plant involved in render- 
ing the particular service involved. 
The Commission also argues that 
since this is a proceeding to remove 
unreasonable differences in rates rath- 
er than one to establish a reasonable 
rate, the issue of confiscation becomes 
unimportant. But by such an argu- 
ment the Commission evades the issue. 
If any reduction in Mountain States’ 
present intrastate toll rates would con- 
fiscate its toll properties, and if, as it 
contends, it has a constitutional right 
to a fair return on its toll properties 
considered separately, this fact would 
be sufficient justification for its pres- 
ent toll rates. If, in fact, it does have 


such a constitutional right, it cannot be 
deprived of it merely by designating 


this as a discrimination case. It would 
not be compelled to reduce its rates to 
a confiscatory level merely because A. 
T. & T. operates at a profit on a lower 
rate. If A. T. & T. can operate and 
obtain a fair return at a given rate 
which, if applied to Mountain States, 
would confiscate its property, then this 
fact itself becomes a sufficient justifi- 
cation for some difference in rates un- 
der which the two operate. We must, 
therefore, determine whether or not 
Mountain States has a constitutional 
right to fair return on its toll property 
considered separately. 

A general background to this prob- 
lem has been laid by the cases dealing 
with railroad regulation in which two 
lines of cases have developed in the 
United States Supreme Court. As 
pointed out by Cardozo, in a dissenting 
opinion in Interstate Commerce Com- 
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mission v. Oregon-Washington R, & 
Nav. Co. (1933) 288 US 14, 77 Leg 
588, 53 S Ct 266, 278: “Once more 
we are to keep in mind the changes 
that have been wrought by the Trans. 
portation Act of 1920 [49 USCA 87] 
et seq.]. In cases unaffected by that 
act, two lines of decisions, following 
separate and yet neighboring channels, 
are to be found in the reports. The 
first, represented by Northern P. R. 
Co. v. North Dakota ex rel. McCue, 
236 US 585, 595, 59 L ed 735, PUR 
1915C, 277, 35 S Ct 429, LRA1917F 
1148, Ann Cas 1916A 1, and Brooks- 
Scanlon Co. v. Louisiana R. Commis- 
sion, 251 US 396, 64 L ed 323, PUR 
1920C 579, 40 S Ct 183, is made up 
of cases where the return for a par- 
ticular service was considered in iso- 
lation without reference to earnings 
generally. The second, represented by 
St. Louis & S. F. R. Co. v. Gill (1895) 
156 US 649, 667, 39 L ed 56/7, 573, 
15 S Ct 484, 491; Puget Sound Trac- 
tion, Light & P. Co. v. Reynolds, 244 
US 574, 61 L ed 1325, PURI9I7F 
57, 37 S Ct 705, 5 ALR 13, and Unit- 
ed Fuel Gas Co. v. Railroad Commis- 
sion [278 US 300, 73 L ed 390, PUR 
1929A, 433, 49 S Ct 150], is marked 
by the cases where the compulsory en- 
largement of the range of public serv- 
ice has been held to be permissible if 
the combined return is adequate for the 
system as a whole. By force of the 
act of 1920, the zone has been nar- 
rowed for the application of the prin- 
ciple which has illustration in the first 
group, and correspondingly widened 
for the application of the principle 
which has illustration in the second.” 
As would be expected, Mountain States 
relies on the first line of cases and the 
Commission relies on the second. 
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In Northern P. R. Co. v. North Da- 
kota ex rel. McCue, supra, the U. S. 
Supreme Court held unconstitutional 
a statute which singled out a particu- 
lar commodity, coal, and imposed upon 
ita rate which would not yield a fair 
return to the carrier. The court said 
(PURI915C at p. 288, 35 S Ct at p. 
434): “Frequently, attacks upon state 
rates have raised the question as to 
the profitableness of the entire intra- 
state business under the state’s require- 
ments. But the decisions in this class 
of cases (which we have cited in the 
margin) furnish no ground for say- 
ing that the state may set apart a 
commodity or a special class of traf- 
fic and impose upon it any rate it 
pleases, provided only that the re- 
tun from the entire intrastate busi- 
ness is adequate.” And again at p. 
436 of 35 S Ct by way of summary 
the court stated: “With respect to 
particular rates it is recognized that 
there is a wide field of legislative 
discretion, permitting variety and 
classification, and hence the mere de- 
tails of what appears to be a reason- 
able scheme of rates, or a tariff or 
schedule affording substantial com- 
pensation, are not subject to judicial 
review. But this legislative power 
cannot be regarded as being without 
limit. The constitutional guaranty 
protects the carrier from arbitrary 
action and from the appropriation of 
its property to public purposes out- 
side the undertaking assumed; and 
where it is established that a com- 
modity, or a class of traffic, has been 


segregated and a rate imposed which 
would compel the carrier to trans- 
port it for less than the proper cost 
of transportation, or virtually at cost, 
and thus the carrier would be denied 
a reasonable reward for its service 
after taking into account the entire 
traffic to which the rate applies, it 
must be concladed that the state has 
exceeded its authority.” (PUR 
1915C at pp. 292, 293.) 

The rule laid down by this case 
has been cited with approval in many 
later Supreme Court and Federal 
court decisions. However, the rule 
of this case cannot be literally ap- 
plied even to railroads. Under the 
rule the carrier has a right to have 
each “class of service” yield a fair 
return. If a fair return were 6 per 
cent then for hauling each “class of 
service” or each commodity the car- 
rier should get 6 per cent. But in 
Minneapolis & St. L. R. Co. v. Min- 
nesota ex rel. R. & Warehouse Com- 


‘mission (1902) 186 US 257, 46 L 


ed 1151, 22 S Ct 900, it was held 
that a carrier is not entitled to the 
same percentage of profit on every 
service; that sundry considerations 
make the adoption of such a rule in- 
advisable. See also Northern P. R. 
Co. v. North Dakota ex rel. McCue, 
supra; Logan City v. Public Utilities 
Commission, 77 Utah 442, 449, PUR 
1931C 5, 296 Pac 1006. 

The other line of cases to which 
Cardozo referred and upon which 
the Commission relies apparently 
spring from the case of St. Louis & 





1 See Brooks-Scanlon Co. v. Louisiana R. 

mission, supra; Broad River Power Co. 
v. South Carolina ex rel. Daniel, 281 US 537, 
41. ed 1023, PUR1930C 234, 50 S Ct 401; 
Vandalia R. Co. v. Schnull & Co. 255 US 
113, 65 L ed 539, PUR1921C 507, 41 S Ct 324; 
Oklahoma Gas & E. Co. v. Oklahoma Corp. 


291 


Commission PUR1933A 454, 1 F Supp 966; 
Norfolk & W. R. Co. v. Conley, 236 US 605, 
59 L ed 745, PURI9I15C 293, 35 S Ct 437 (a 
companion case to the Northern P. R. Co. v. 
North Dakota ex rel. McCue Case, supra) ; 
Kansas City, C. C. & St. J. R. Co. v. Barker, 
PURI917F 456, 242 Fed 310. 
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S. F. R. Co. v. Gill, supra. In this 
case the state of Arkansas had pre- 
scribed a maximum rate of 3 cents 
per mile for each passenger. The 
statute gave any passenger who was 
charged more than this rate the right 
to sue for a penalty. In an action to 
recover such a penalty the company 
defended on the ground that the por- 
tion of its road (which had at one 
time been a separate integrated rail- 
road company) over which plaintiff 
was carried was highly expensive to 
construct and maintain, and that the 
cost of maintenance and transporting 
passengers over it exceed the maxi- 
mum rate fixed by law. The court 
held that “the correct test was as to 
the effect of the act on the defendant’s 
entire line, and not upon that part 
which was formerly a part of one of 
the consolidating roads ; that the com- 
pany cannot claim the right to earn 


a net profit from every mile, section, 
or other part into which the road 
might be divided, nor attack as un- 
just a regulation which fixed a rate 
at which some such part would be 


unremunerative ; and, final- 
ly, that, to the extent that the ques- 
tion of injustice is to be determined 
by the effects of the act upon the earn- 
ings of the company, the earnings of 
the entire line must be estimated as 
against all its legitimate expenses un- 
der the operation of the act within 
the limits of the state of Arkansas.” 
[156 US at pp. 665, 666.] 

In distinguishing this St. Louis & 
S. F. R. Co. v. Gill Case from the case 
of Northern P. R. Co. v. North Da- 
kota ex rel. McCue, supra (relied on 
by Mountain States), the Supreme 
Court stated in said latter case at p. 
435 of vol. 35 S Ct, PURI915C at 
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pp. 288, 289: “In St. Louis & SF 
R. Co. v, ‘Gill, (eupra),- soe ys 
statute fixing a maximum rate fo 
passengers in the state of Arkansas 
was challenged, but the allegation anj 
offer of proof that the rate would 
compel the carriage of passengers at 
a loss related only to a portion, or 
division, of the railroad, and not to 
the result of all the traffic to which 
the rate in question applied. The 
holding that this was insufficient was 
in entire accord with the above-stated 
principle,—that the rate-making pov- 
er may be exercised in a practical 
way, and that the legislature is no 
bound to assure a net profit from 
‘every mile, section or other part into 
which the road might be divided’ 
op A passenger rate may apply 
generally throughout the state, and 
the effect of the rate must be consid- 
ered with respect to the whole busi 
ness governed by the rate.” 

This problem was discussed in Los 
Angeles & S. L. R. Co. v. Public Util 
ities Commission (1932) 80 Utah 
455, 15 P(2d) 358, 360, from the 
standpoint of determining whether 3 
railroad should be permitted to aban 
don a service. We there stated: “A 
railroad cannot be required to per 
form the actual services of transpor 
tation for which it is constituted af 
a loss, but that does not mean that 
every service or facility embraced 0 
involved in the transportation must 
itself be made to pay or else be dis 
continued. It is somewhat a matte 
of degree, and whether the service 1 
severable from its integrated business 
of transportation.” 

There are_no clear-cut signposts s¢ 
out in the cases by which it can 
ascertained when a different “clas 
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of traffic’ within the meaning of the 
Northern P. R. Co. v. North Dakota 
ex rel. McCue, supra, is involved. In 
that case the court stated: “The leg- 
islature undoubtedly has a wide range 
of discretion in the exercise of the 
power to prescribe reasonable charges, 
and it is not bound to fix uniform 
rates for all commodities, or to se- 
cure the same percentage of profit on 
every sort of business. Nor 
is its authority hampered by the ne- 
cessity of establishing such minute 
distinctions that the effective exer- 
cise of the rate-making power be- 
comes impossible. Jt 1s not bound to 
prescribe separate rates for every in- 
dividual service performed, but it may 
group services by fixing rates for 
classes of traffic. . . .” (Italics 
added.) (PURI915C at p. 287.) 
In Norfolk & W. R. Co. v. Conley, 
236 US 605, 59 L ed 745, PUR 
1915C 293, 295, 35 S Ct 437, 438 
(companion case to the Northern Pa- 
tific Railway Case), the court stated 
that the fundamental question there 
presented was whether the validity 
of a passenger rate could be deter- 
mined by its effect upon the passen- 
ger business of the company consid- 
ered separately. In this regard the 
court held: “The passenger traffic 
is one of the main departments of 
the company’s business ; it has its sep- 
arate equipment, its separate organi- 
zation and management, and, of ne- 
tessity, its own rates. In making a 
reasonable adjustment of the carrier’s 
charges, the state is under no obliga- 
tion to secure the same rate of return 
from each of the two principal de- 
@ partments of the business, passenger 
4°" freight; but the state may not se- 
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lect either of these departments for 
arbitrary control.” 

In Spurr, Guiding Principles of 
Public Service Regulation, Vol. 3, 
pp. 188, 194, this problem is analyzed 
and the various leading cases are dis- 
cussed. Spurr concludes that: “From 
an examination of the cases on this 
subject it will be seen that there are 
two angles from which the question 
of reasonableness of the return as a 
whole may be viewed. One may con- 
sider the rights of the company or 
the rights of various classes of rate- 
payers. Viewed as a company ques- 
tion it is purely a question of return. 
Viewed as a ratepayer’s question it 
is a question of discrimination. It is 
very true that if a company is earn- 
ing a reasonable return from the 
whole body of its rates, it has no 
ground for claiming that its property 
is being confiscated; but if it were 
shown that the rates for certain parts 
of the service were not producing a 
reasonable return on the property de- 
voted to it, other ratepayers might 
reasonably object that they were pay- 
ing more than their fair share of the 
return; that losses for one branch of 
the service, for example, were being 
recouped at their expense.” Spurr 
then discusses the problem from the 
viewpoint of the various types of util- 
ities including telephone companies. 
He concludes that the method of reg- 
ulation usually adopted as to telephone 
companies is the statewide basis. The 
majority of authorities cited in sup- 
port of this proposition are decisions 
by various state Commissions. In 
discussing why the statewide basis is 
used, the New York Commission in 
Stone v. New York Teleph. Co. PUR 
1921D 736, 757, 758, stated: “The 
51 PUR(NS) 





UTAH SUPREME COURT 


value of this company’s property used 
and useful in the public service, its 
rates charged and its regulation, so 
far as regulation can go in the mat- 
ter of policies and practice, should be 
considered on the basis of its state- 
wide activities, that the forced and 
artificial segregations attempted in 
this case do not afford a satisfactory 
basis for proper determination of ei- 
ther valuations or rates; and that the 
availability of service and its devel- 
opment to the highest possible degree, 
irrespective of municipal boundaries, 
are essential to that character of tele- 
phone service which the public de- 
mands.” 

On an application to increase rates, 
in Re Polo Mut. Teleph. Co. (Ill) 
PURI916B 318, the Commission 


held that neither a separate valuation 
of city, rural, or telephone plants nor 


the cost of each class of service is 
necessary in fixing rates where the 
entire plant is operated as a unit and 
all subscribers have equal use or ac- 
cess to all facilities. 


In Public Service Commission v. 
Chesapeake & P. Teleph. Co. PUR 
1925B 545, 549, the Maryland Com- 
mission held that: “The fair value 
of and the revenue derived from all 
the telephone property in Maryland, 
held under a common ownership, 
ought to be considered in determining 
whether rates for telephone service 
are fair or unfair, and that on this 
basis the Commission finds that the 
owners of the telephone property in 


Maryland receive a reasonable returp 
on the fair value of their property,” 
The case resulted from filing of a 
new schedule of rates with the Com. 
mission, 

Other, Commisions have followed 
this same rule in telephone cases," 
E. D. Smith in his book “A Tele. 
phone Rate Case,” 1941, p. 125, after 
a discussion of the various cases af- 
fecting this question, including the 
Northern Pacific Case, supra, stated: 
“But as to telephone companies, it 
may be well to observe that the usual 
method of regulation adopted by 
Commissions is the statewide basis,” 

One might reasonably ask why ex- 
change and toll service are not con- 
sidered to be separate classes of traf- 
fic within the meaning of the North- 
ern Pacific Railway Case, and why it 
is the uniform practice to adopt the 
statewide basis of regulation in re- 
gard to telephone utilities. This prob- 
lem (whether the various services 
rendered by a. telephone utility are 
fundamentally different classes of 
service) was not made the subject of 
direct inquiry by the Commission. 
However, from the evidence we as- 
certain that Mountain States fur- 
nishes many individual types of serv- 
ices including both telephone and non- 
telephone services. The nontelephone 
services include such things as radio 
program transmission, teletypewriter, 
etc. The telephone services are pri- 
marily designated as toll and e- 
change. Both toll and exchange in- 





12In Re Southern Bell Teleph. & Teleg. 
Co. (Ga) PURI1921C 833; Public Service 
Commission v. Mountain States Teleph. & 
Teleg. Co. (Mont) PUR1924C 545: In Re 
New York Teleph. Co. (NY) PUR1922A 
497; In Re Southern Bell Teleph. & Teleg. 
Co. (NC) PUR1921D 447; In Re Pacific 
Teleph. & Teleg. Co. (Or) PURI1922C 248; 
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In Re Uniform Telephone Rates (Pa) PUR 
1917D 259; New Castle v. Bell Teleph. Co. 
(Pa) PUR1921B 378; Department of Public 
Works ex rel. Seattle v. Pacific Teleph. & 
Teleg. Co. (Wash) PUR1923D 113; In Re 
Chesapeake & P. Teleph. Co. (W Va) PU 
1921B 97. Contra: In Re Northeast Kansas 
Teleph. Co. (Kan) PURI916B 925. 
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cude numerous subdivisions.“ It is 
not entirely clear how far Mountain 
States would have the Commission go 
in establishing rates on each of these 
individual types of service. Possibly 
it would not urge that rates should be 
fixed so that each type listed in the 
footnote when considered separately 
would yield a fair return, But at 
least as to toll and exchange Moun- 
tain States insists that each must have 
arate that will yield a fair return 
when considered separately. With 
this we are unable to agree. 

Toll and exchange services are both 
carried on through the use of the same 
property and appliances to a large ex- 
tent. A telephone in a home can be 
used and is used interchangeably for 
both toll and exchange. The uncon- 
tradicted testimony is to the effect that 
the type of service rendered is essen- 
Both transmit the 

In this regard a 


tially the same. 

same commodity. 
telephone utility at least as to its tele- 
phone services is fundamentally dif- 
ferent from a railroad. For example, 
in railroad operations passenger and 
freight are essentially two different 


services. The type of service ren- 
dered is materially different in types 
of accommodation required, equip- 
ment used, the risk involved, etc. 

A situation in the railroad field 
more nearly comparable to telephone 
services would be where a road was 
exclusively a passenger carrier. In its 
passenger service there undoubtedly 
would be different types of services— 
such as day coaches, pullman compart- 


ments, drawing rooms, private cars, 
etc. Meals would be served on the 
train. There would also be baggage 
service, red caps, etc. The passenger 
service might be divided into first, 
second, and third class—on Stream- 
liners or Challengers. There would 
be main lines, switching yards, ticket 
offices, and depots. No one could 
successfully urge that each of these 
individual passenger services must 
yield a fair return when considered 
separately—the main consideration 
would be whether or not the passen- 
ger service as a whole would yield a 
fair return. 

Whether the telephone service ren- 
dered is to be designated toll or ex- 
change seems to be merely a question 
of operational convenience rather 
than one of some fundamental differ- 
ences in the type of service rendered. 
One relatively large area where the 
available traffic is small may be 
served with but one exchange and all 
service on calls within the area be 
denominated exchange service. An- 
other area comparable in size might 
have sufficient traffic to warrant the 
establishment of two exchanges and 
the service between the exchanges 
might be denominated toll. The dif- 
ference is one of degree only. The 
difficulties which would be encoun- 
tered in attempting an artificial sepa- 
ration and apportionment of proper- 
ties used in exchange and toll are al- 
most insurmountable. Such a sepa- 
ration and apportionment should not 
be required unless necessary to the 





For example toll service includes station 
to station and person to person toll calls; 
both of which are subdivided into night or 
off-peak service and day or peak service. A 
report charge is made on incomplete person 
to person calls. Exchange service covers a 
number of special classes including residence 
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and business service; private and multiparty 
service on both residence and business phones ; 
private branch exchange service, extension, 
short term, and suspended service. Also there 
are charges made for installation, moves and 
changes ; public pay stations, etc. 
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recognition of appropriate regulatory 
authorities ; for toll and exchange are 
not essentially separate and distinct 
classes of traffic but are merely in- 
dividual types of services. The ad- 
ministrative practice of the various 
regulatory authorities over the nation 
supports this view. 

It must, however, be kept in mind 
that from the viewpoint of the public 
this becomes a question of discrimi- 
nation. The Commission could not for 
instance require toll service to be ren- 
dered free and allow the telephone 
company to recoup the loss by charg- 
ing excessive exchange rates. Rates 
should be established that will as near 
as possible, from an administrative 
viewpoint, yield a fair return on the 
property used in rendering each class 
of service. It is true that all sub- 
scribers have equal access to all the 
facilities, both toll and exchange, but 
each subscriber does not take advan- 
tage of each service to the same ex- 
tent. The public is therefore inter- 
ested in seeing that the differences 
between toll and exchange rates in 
’ relation to the costs of rendering each 
service, the value of each service, etc., 
are not so great as to constitute an 
unwarranted discrimination between 
the toll and exchange user. If in or- 
der to remove alleged discrimination 
between interstate and intrastate toll, 
it is necessary to create flagrant dis- 
criminations between toll and ex- 
change, nothing has been gained. 
Since the matter must be reversed 
for further inquiry as to what will 
be a reasonable rate for intrastate 
toll service it is assumed that the 
Commission will not overlook this fac- 
tor in establishing the new rate. 


In regard to these various issues it 
51 PUR(NS) 


appears that to a certain extent the 
Commission has lost sight of one im. 
portant point. It is this: If Moun. 
tain States operating jointly with A, 
T. & T. has voluntarily set an inter. 
state rate which will not yield a fair 
return on the property used in fur- 
nishing that service—that is, if in. 
terstate service is rendered at a rate 
lower than would be necessary to coy- 
er costs of operation in this area—it 
is not necessarily the Utah intrastate 
subscriber ._ who is _ discriminated 
against. If the Utah Commission 
keeps intrastate rates, both toll and 
exchange, at a point where the utility 
will be able to just make a fair return, 
so that none of the loss from inter- 
state operations is recouped from 
higher intrastate rates, then the Utah 
intrastate subscriber cannot complain 
for the loss is not passed on to him. 
The Utah interstate user may be get- 
ting a rate lower than the cost of serv- 
ice rendered to him justifies. If so 
Mountain States may be making up 
this loss, not from charging the Utah 
intrastate subscriber more, but by 
charging the subscribers in other areas 
in the nation more than the service 
rendered to them would cost or justify 
if considered by itself. Yet because 
of administrative considerations, the 
F. C. C. has apparently held that such 
discrimination against these other sub- 
scribers in favor of the Utah inter- 
state toll user which results from bas- 
ing rates on average costs over the na- 
tion as a whole is a reasonable one. 
[10] The issues raised in regard to 
report charges also fit into this pattern 
of reasoning. The evidence seems t0 
support the view that some charge 
would be justified from the standpoint 
of services rendered: In the case of 


296 





MOUNTAIN STATES T. & T. 


an incomplete intrastate person to per- 
gon toll call a report charge is made; 
but for such an incomplete interstate 
call no direct report charge is made. 
The witnesses for Mountain States 
frankly admitted that there were no 
differences between interstate and in- 
trastate toll service which would jus- 
tify the making of a report charge in 
one case and not in the other. So far 
as the telephone company is concerned 
it should not care whether the cost of 
rendering this service is assessed di- 
rectly as a report charge or whether 
itis included in toll rates or exchange 
rates. Our discussion on the issue of 
confiscation shows that the telephone 
company’s primary concern should be 
in making a reasonable return on its 
statewide operations. But the public 
has a vital interest in this matter. Un- 
der the order of the Commission, 
Mountain States must discontinue 
making report charges. The totai 
operation cost of rendering report 
service would continue just as it does 
now—perhaps it would increase be- 
cause of a greater use of the service 
which the Commission’s order would 
make free to the user. This loss 
which would inevitably result from 
tendering this service without charge 
to the user would of necessity have to 
be recouped from revenues received 
from rendering other services. If it 
were to be passed on to the exchange 
user he would be forced to pay a high- 
tt rate so that the person using the 
teport service would be able to get this 
service free. Thus, while the Com- 
mission might seek to remove a dis- 
timination between the interstate and 
the intrastate-user of report services, 
tt would have created another one 
equally objectionable between the in- 
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trastate user of report services and the 
subscriber from whom this loss in rev- 
enue to Mountain States would be re- 
couped. While Mountain States 
might not be able to complain of this 
part of the order if its over-all returns 
remained sufficient to yield a fair re- 
turn, the public could complain and the 
order requiring the discontinuance of 
the making of report charges is, there- 
fore, arbitrary. 

[11, 12] Mountain States complains 
that the Commission refused to allow 
it to make a comparison between its 
toll business and that of the other in- 
dependent companies operating in 
Utah. As pointed out above, rates 
charged elsewhere under similar con- 
ditions are evidentiary of the reasona- 
bleness of rates in issue. But the com- 
parison is of little value unless a simi- 
larity of service and conditions is 
shown. Though this is true, it has 
been held that proof of this similarity 
between the rates offered, and those 
in issue, is not a prerquisite to the 
introduction of the rate offered. H. 
L. Halliday Milling Co. v. Louisiana 
& N. W. R. Co. (1906) 80 Ark 536, 
98 SW 374; Public Service Commis- 
sion v. Northern C. R. Co. (1914) 
122 Md 355, 90 Atl 105; Public Serv- 
ice Commission v. Baltimore & O. R. 
Co. (1914) 122 Md 393, 90 Atl 119; 
Interstate Commerce Commission v. 
East Tennessee, V. & G. R. Co. 
(1898) 85 Fed 107. 

A different view has prevailed, how- 
ever, in other jurisdictions wherein it 
has been held that the reasonableness 
of the rates in one state cannot be 
tested by a comparison with the rates 
in other states unless a similarity of 
conditions is first shown between the 
rates compared. Anniston Mfg. Co. 
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v. Southern R. Co. (1905) 145 Ala 
351, 40 So 965; Hopper & McNeil 
v. Chicago, M. & St. P. R. Co. (1894) 
91 Iowa 639, 60 NW 487. 

The showing of similarity might 
go only to the weight of the compari- 
son sought to be made and not to the 
admissibility of the evidence. But in 
any event it was error not to allow 
Mountain States to make this com- 
parison in this case. The Commission 
itself based its entire case on a com- 
parison with another rate: to wit, 
Long Lines interstate rates. It held 
that differences in operating condi- 
tions, average costs, area served, den- 
sity of traffic, etc., were immaterial. 
But when Mountain States tried to 
make a similar comparison with the 
rates of other independent companies 
operating in Utah, the Commission 
held that this could not be done be- 


cause no showing had been made that 
these overrates were applicable to simi- 
lar operating conditions, served s{mi- 
lar areas, had same density of traffic, 


etc. This was arbitrary and unrea- 
sonable. 

[13] This leaves only the question 
as to whether the Commission gave 
Mountain States a fair and impartial 
hearing. The contention that it did 
not is based upon the fact that the 
Commission verified a complaint in 
which it alleged that Mountain States 
intrastate rates were in violation of 
law and were unjust, unreasonable, 
and unlawfully discriminatory. Simi- 
lar allegations were made in regard to 
the making of report charges and the 


differences in rates for over-time peri. 
ods, person-to-person toll calls, ete, 

In the verification of this complaint 
the Commission swore that these al. 
legations were true to the best of its 
knowledge. Mountain States con. 
tends that this shows that the Com. 
mission prejudged the case. This prac. 
tice of swearing to a complaint in 
which the very issues to be resolved 
are alleged as ultimate facts is certain. 
ly not to be commended. If this in 
fact shows prejudice it could not be 
cured by the filing of a new unverified 
complaint. If there were prejudice, 
the filing of such a new complaint 
could not remove that prejudice from 
the minds of the Commissioners. The 
present members of the Commission 
would be disqualified to hear this case. 
However, swearing that these allega- 
tions were true to the best of their 
knowledge is not the equivalent to 
swearing that they had knowledge that 
the allegations were true. The hear- 
ing was for the purpose of developing 
their knowledge. We do not think 
that this verification by itself is suf- 
ficient evidence to show that the Com- 
mission was prejudiced or that it pre- 
judged the case. The record asa 
whole does not indicate that Mountain 
States was deprived of a fair hearing. 

The order of the Commission must 
be set aside and the matter remanded 
to the Commission for a determination 
as to what would be a reasonable and 
just rate for intrastate toll service 
Such is the order. 


Larson, McDonough, Moffat, and 
Wade, JJ., concur. 
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WISCONSIN PUBLIC SERVICE COMMISSION 


Re Milwaukee Gas Light Company et al. 


2-U-1912 
November 29, 1943 


NVESTIGATION, on motion of the Commission, of rates for 
I gas used for space heating involving adjustment clauses; 
proceeding dismissed. 


Rates, § 303 — Fuel clauses — Competitive fuels — Gas for space heating — 
War conditions. 

1. The validity of automatic adjustment clauses, whereby rates for space- 
heating gas vary with the price of competitive fuel oil, should not be deter- 
mined solely upon the merits of contentions as to the absence of competi- 
tion between gas and oil during a war period and potential competition 
but must be determined upon the basis of the fundamental principles of 
rate making which justified fuel adjustment clauses when they were orig- 
inated and the application of those principles to a change in circumstances 
affecting the space-heating service, p. 304. 


Rates, § 140 — Competition as a factor — Classes of service. 
2. The fact that a particular utility service is in competition with a service 
or commodity furnished by private enterprise is not sufficient to justify a 
separate classification for that particular utility service, although competi- 
tion may serve as a criterion or one of the criteria for the level of the lower 
rates for a special class of utility service, p. 305. 


Rates, § 124 — Production capacity as a factor — Classes of service. 
3. Justification for a separate classification of service, or a differential in 
rates involved, does not lie in the fact that a utility at the time of filing rates 
for such separate service had a production capacity in excess of the de- 
mands for then existing customers, p. 306. 


Rates, § 389 — Gas for space heating — Incremental cost. 

4. The fact that the rendition of space-heating gas service could be fur- 
nished at such a slight incremental cost that it would be financially ad- 
vantageous for a utility to furnish such service at lower rates than would 
be charged for comparable consumptions of gas does not justify the 
separate classification for such service or the lower rates therefor; furnish- 
ing gas to one customer is not unlike the furnishing of the same gas to 
another customer, where the amount of gas furnished is comparable or the 
same, simply because the service to one customer is more profitable or ad- 
he a to the utility than the service furnished to such other customer, 
p. 306. 


Rates, § 389 — Gas for space heating — Basis for separate classification — Value 
of service. 

5. The essential fact which makes space-heating gas service different from 

other service and thus justifies a separate classification for that service is 
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the fact that such gas is not worth as much to the consumer as gas used 
for other purposes ; while the price of a fuel such as oil in competition may 
be sufficient to measure or to limit the value of gas for space-heating sery- 
ice, that competition does not of itself create the difference between the 
value to the consumer of gas for space heating and the value of the identical 
commodity for other and different uses, p. 306. 


§ 172 — Value of service as limitation. 

6. The difference in value between gas for space heating and the same gas 
for other uses furnishes the logical basis for the separate classification 
for space-heating service because of the fundamental principle of rate 
making that reasonable rates cannot result in charges for any service which 
are more than such service is worth to the customer, p. 306. 


§ 303 — Fuel clauses — Gas rates for space heating — Comparative oit 
prices. 

7. The effect of the application of adjustment clauses, relating the rate for 

space-heating gas to the prevailing price of competitive fuel oil, was held 

to be a charge for space-heating service substantially the equivalent of the 

value of the service for which the charges were made, p. 307. 


§ 389 — Gas for space heating — Value of service. 

8. The essential and determinative basis of the validity of rates for space- 
heating gas, related by adjustment clauses to the price of competitive fuel 
oil, must rest in the fact that the value of gas for space-heating purposes 
is less than the value of gas used in comparable quantities for other serv- 
ices, furnished by the utility, whatever may have been the reasons for the 


proposal of such rates or their approval, p. 307. 


§ 389 — Gas for space heating — Value of service — Combetitive factors. 
9. The inherent value of gas for space heating is neither created by so- 
called competition with any other fuel, nor is it destroyed by the removal 
of that competition, p. 308. 


Rates, § 389 — Gas for space heating — Value of service — Competitive costs 
as measure — War regulations. 

10. The value of oil for space heating is just as reliable a measure of the 
value of gas for space-heating purposes during a time when competition 
may be affected by Federal regulation of fuel oil prices as at the time gas 
rates based on an adjustment clause relating rates to the price of fuel oil 
were approved, notwithstanding the temporary removal of competition be- 
tween gas and oil for space heating, p. 308. 
§ 389 — Gas for space heating — Basis — Incremental cost. 
11. Incremental costs incurred by a gas utility in furnishing space-heating 
services — or fluctuations in such incremental cost — do not constitute a 
proper substitute for the price of fuel oil or fluctuations therein as a crite- 
rion for determining the proper level of space-heating rates, p. 310. 


§ 389 — Gas for space heating — Incremental expense. 

12. Rates for space-heating gas should permit a recovery not only of the 
incremental expense incident to space-heating service but also some portion 
of the remainder of the total operating and other expenses comprising 
the total costs of furnishing services in their entirety, and rates for space 
heating should be designed to recover as much of such remainder of costs 
as is possible within the limitation of the value of such services, p. 310. 
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Rates, § 645 — Scope of proceeding — Notice of hearing. 
13. The Commission, in a proceeding to determine the validity of ad- 
justment clauses relating rates for gas space heating to competitive fuel 
prices, does not properly have before it the consideration of a claim that 
rates should be reduced upon the ground of an excessive return when the 
the notice of the hearing was not sufficient to apprise any of the respond- 
ents that such a claim would be made, p. 310. 


le gas MM Rates, § 644 — Institution of investigation — Basis. 
ration 14. Any possible increase in gas utilities’ revenues, resulting under fuel 
_ Fate adjustment clauses from a future increase in the price of fuel oil which 
which may or may not occur, is not sufficient to justify the institution of an 
investigation of the utilities’ rates for their gas services as a whole, where 
ve oil revenues from space-heating services are insignificant in amount when 
compared with the total revenues from all gas services and general condi- 
ie her tions are so uncertain that the present is not a propitious time to undertake 
held such investigation, p. 311. 
vf the (Peterson, Chairman, dissents.) 
> 
space- By the Commission: This proceed- Wauwatosa; city of Milwaukee, by 
+ fuel BM ing was instituted upon the Commis- Joseph L. Bednarek, Assistant City 
Poses HH sion’s own motion pursuant to the Attorney, Milwaukee; of the Com- 


sery- 
r the 


ctors. 
y S0- 
noval 


costs 


decision announced in a previous pro- 
ceeding. Brown v. Milwaukee Gas 
Light Co, 2-U-1887 (1943) 49 
PUR(NS) 1. The purpose of the 
Commission in instituting this pro- 
ceeding was to investigate the valid- 
ity of certain so-called competitive 
fuel adjustment clauses applicable to 


mission staff: Samuel Bryan, Legal 
Department, and H. J. O'Leary, 
Chief, Rates and Research Depart- 
ment. 

The space-heating rates of Milwau- 
kee Gas Light Company are not ex- 
actly the same as, but are typical of, 
the space-heating rates of the other 


f the M the space-heating rates of the re- respondents. For monthly consump- 

tition spondent gas utilities. tions of 10,000 cubic feet or less, the 

— net rates of the Milwaukee utility for 

‘ . APPEARANCES: Milwaukee Gas all consumers (excepting only indus- 
Light Company, by Frederic Sam- trial consumers using 1,000,000 or 
mond, Attorney, Thomas Hayes, as- more cubic feet per month) are as 

ating sistant to the President, Paul Imse, follows: 

itea Mg Assistant Secretary, Milwaukee; 


crite- 


f the 
rtion 
ising 
space 
costs 


Wisconsin Public Service Corpora- 
tion, by Frederic Sammond, Attor- 
ney, Milwaukee; Madison Gas and 
Electric Company, by R. M. Rieser, 
Attorney, and Edward Felber, Vice 
President, Madison; city of Wauwa- 
tosa, by Roy R. Stauff, Attorney, 
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First 200 cu. ft. or less . 


$50 per M ex ou. ft 


For monthly consumption of all 
space-heating gas consumed in excess 
of 10,000 cubic feet, the net base 
rate is 55 cents per thousand cubic 
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feet; but this base rate is subject to 
the adjustment clause, whose validity 
is the subject matter of this proceed- 
ing. Under this adjustment clause 
the base rate of 55 cents is reduced 
one cent per thousand cubic feet for 
each 2 mills that the market price of 
No. 3 fuel oil may be lower than 10 
cents. Under this adjustment clause 
the relation of the price of fuel oil 
to the rate to be charged for gas used 
for space heating in excess of 10,000 


200 cu. 
L000’ 
Next 48,500 “ 
Next 150,000 “ Bic Ree 
Next 1,800,000 “ * 


First 
Next 


“ M 
poe 
( 


cubic feet per month is shown as fol- 


per mo. (Per 
“ “ “ 


“ 
“ 


Scale of Price Relation 


Under the application of this ad- 
justment clause the present rate for 
space-heating gas (for monthly con- 
sumptions in excess of 10,000 cubic 
feet) is 45 cents per thousand cubic 
feet. Just prior to 1943 the rate was 
43 cents, and had previously been the 
minimum of 40 cents. 

The other schedules of the Milwau- 
kee utility prescribe rates for “Gen- 
eral Service, Available to All Cus- 
tomers” and “Commercial and In- 
dustrial Large Volume” service. The 
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latter service is applicable only to 
monthly consumptions of 1,000,00 
cubic feet or over, and is not compa- 
rable to the space-heating service with 
which we are here concerned. 

The schedule of ‘General Service 
Rates” —-so far as it relates to month- 
ly consumptions comparable in 
amount to the monthly consumptions 
experienced generally under the space- 
heating rates here involved, is as fol- 
lows: 


Net 
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Space-heating service may be ob- 
tained under either the ‘General 
Service” rate, as above specified, or 
under the “Space Heating”’ rates, also 
as above specified, at the option of the 
customer. A_ provision of the 
“space-heating” rates requires the 
payment of a minimum annual bill of 
$100. It may be fairly inferred from 
this provision that any customer 
whose space-heating requirements are 
less than 160,000 cubic feet of gas 
for a heating season, will take serv- 
ice under the “General Service” and 
not under the “Space-heating” rates 
in the utility’s schedule. 

From data appearing in the last an- 
nual report of. the Milwaukee utility, 
it may be ascertained that the annual 
consumption of any domestic space- 
heating customer of this utility is not 
less than 160,000 and not more than 
400,000 cubic feet. At any rate the 
number of the utility’s space-heating 
customers who use more than 1,000,- 
000 cubic feet annually may fairly be 
assumed to be negligible. 

While the foregoing figures are es- 
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timates, based upon reports of gas 
furnished by the Milwaukee utility 
for 1942, they are sufficiently accu- 
rate to permit and justify a compari- 
son between the utility’s space-heating 
rates and the rates charged to indus- 
trial and commercial consumers who 
use less than 1,000,000 cubic feet per 
month. These other customers are 
all billed under the rates in the “gen- 
eral service” schedule above referred 
to. For all consumptions of 200,000 
cubic feet or less per month they pay 
at rates ranging from 70 to 60 cents 
per thousand cubic feet (the 60-cent 
rate applying to the last 150,000 feet 
of consumption). For monthly con- 
sumptions of more than 200,000 and 
less than 1,000,000 cubic feet these 
industrial consumers pay at the rate 
of 55 cents per thousand cubic feet. 
For the first 10,000 cubic feet of gas, 
the rate is the same under both 
“space-heating” and “general service” 
schedules. 

The “space-heating” schedules of 
the respondent utilities have been in 
effect since 1935 or 1936. At that 
time the price of No. 3 fuel oil was 
not subject to Federal regulation, as 
itis now. Also, there were not then, 
as there are now, any Federal restric- 
tions restraining anyone desiring 
space heating from adopting gas 
utility service therefor. It is not 
necessary to specify those restrictions 
here. The result of their operation, 
as testified in this proceeding, is that 
“for all practical purposes a gas com- 
pany cannot lose customers to oil, nor 
can it gain customers from oil.” 

At the time the particular sched- 
ules here involved were filed and 
placed in effect, the respondent utili- 
ties had what may be termed a pro- 
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duction capacity in excess of the de- 
mands for gas then existing. From 
evidence in this case, together with 
evidence in our files in other proceed- 
ings, we conclude that the surplus ca- 
pacity which respondents enjoyed in 
1935 or 1936 has now almost, if not 
completely, ceased to exist. 

The gas furnished by respondents 
for space heating is the same gas, 
produced and distributed by the same 
means and methods, as the gas fur- 
nished for all other purposes. For 
the most part the amount of gas fur- 
nished for space heating and so-called 
domestic uses is measured by the 
same meter. 

The amount of the so-called incre- 
mental cost of furnishing space-heat- 
ing gas by the respondent is appar- 
ently incapable of exact determina- 
tion. At any rate that cost cannot 
be exactly determined from the evi- 
dence before us. However, it clearly 
appears that the respondents’ space- 
heating rates provide revenues which 
exceed such incremental cost, at least 
to some appreciable extent. 

The foregoing statement is suff- 
cient to give a general idea of the fac- 
tual background of the situation con- 
fronting the Commission. Further 
facts, as shown by the evidence, will 
be referred to in the following opin- 
ion: 


Opinion 


Upon the hearing in this proceed- 
ing, our staff presented evidence in 
support of its contention that the 
operation of the fuel adjustment 


clauses now under consideration 
should be suspended until such time 
as the competition between gas and 
oil should be restored; and that the 
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rate for space-heating gas furnished 
by the respondent utilities should, in 
the meantime, remain at its present 
level of 45 cents until the restoration 
of competition between gas and oil. 

[1] In support of this conten- 
tion it is urged, in effect, that the 
fuel adjustment clauses as originally 
filed and approved by the Commission 
were intended to meet the competi- 
tion presented by other available 
methods of providing space heating— 
particularly oil, which is most nearly 
comparable from the standpoint of 
convenience and efficiency to space 
heating by means of gas; that such 
fuel adjustment clauses were designed 
to prevent undue or inordinate de- 
mands for space-heating services which 
would be beyond the capacity of the 
respondents to furnish; that under 
present Federal regulations, compe- 
tition between gas and oil has ceased 
to exist and further extension of 
space-heating service by the respond- 
ents is impossible; and that, the rea- 
son and purpose for the fuel adjust- 
ment clauses in respondents’ space- 
heating rates having disappeared, the 
operation of such clauses should be 
suspended. 

The respondents claim, in effect, 
that while actual competition as be- 
tween space heating by means of gas 
and by means of oil may have been 
suspended, there still exists a poten- 
tial competition between the two 
methods of providing space heating 
which is just as effective to justify 
the fuel adjustment clause here in- 
volved as if it were actual competi- 
tion; and that if their rates for space 
heating should be frozen at their ex- 
isting level, a change in the price of 
No. 3 fuel oil would make such space- 
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heating rates discriminatory and un- 
reasonable. 

We do not consider that the valid. 
ity of the adjustment clauses, which 
is the subject matter of this proceed- 
ing, should be determined solely upon 
the merits of the opposing contentions 
of our staff and the respondents. We 
think the validity of such clauses must 
rather be determined upon the basis 
of the fundamental principles of rate 
making which justified such clauses 
when they were originally filed and 
the application of those principles to 
the change in circumstances affecting 
the space-heating service of respond- 
ents. 

It is apparent that by the filing and 
approval of the space-heating rates 
here involved, there was created a 
new class of service which respond- 
ents then undertook and have ever 
since furnished to a new class of cus- 
tomers. It is also clear from the evi- 
dence that the rates prescribed for 
this new service of respondents were 
lower (i.e., for monthly consumptions 
in excess of 10,000 cubic feet) than 
the rates then in effect for their serv- 
ices to commercial and industrial cus- 
tomers whose monthly consumptions 
of gas are comparable in amount to 
the consumptions of space-heating 
customers. The desire and purpose 
of respondents to furnish space heat- 
ing at such lower rates was obviously 
the occasion for the creation of such 
new class of service and new class 
of customers. 

Obviously such lower rates for the 
space-heating services, which re- 
spondents undertook by the filing of 
the rates here involved, could not have 
been justified unless there was a logi- 
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cal basis for placing such services in 
a separate classification for rate-mak- 
ing purposes. Otherwise such lower 
rates would have violated § 196.60, 
Statutes, defining and prohibiting un- 
lawful discrimination in utility rates. 

Both the staff and respondents 
agree, and we agree with them, that 
there was a logical basis, and hence 
a justification, for placing respond- 
ents’ space-heating service in a sepa- 
rate class for rate-making purposes. 
A correct understanding of that logi- 
cal basis is necessary, aS we view it, 
for a proper decision as to the validi- 
ty—now, or at any other time—of 
the rates prescribed for the separate 
class of service involved in this pro- 
ceeding. 

It is intimated that the logical basis 
for such classification of respondents’ 
services consists of the fact that the 
proposed space-heating service of each 
respondent was competitive, in the 
sense that, in offering their space- 
heating services to the public, respond- 
ents would be competing with private 
industry or business engaged in pro- 
ducing and distributing other fuels— 
such as oil—which are commonly used 
in providing space heating. Coupled 
with this fact of competition (as a part 
of the intimated logical basis of the 
classification), is the further fact that 
respondents, at the time of the filing 
of the rates, had a production capac- 
ity in excess of the demand for gas 
resulting from the actual and prospec- 
tive requirements of their then exist- 
ing customers. It is intimated—and 
we think it quite true—that respond- 
ents could make use of this excess 
capacity for the production of gas at 
an extra or so-called incremental cost 
that would be very slight, as com- 

[20] 
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pared to the total cost of producing 
the gas required to meet the require- 
ments of then existing customers. 
Thus respondents could produce the 
additional amount of gas required to 
supply the demands of the proposed 
space-heating customers at an incre- 
mental cost which would be so low 
that the space-heating service involved 
could be furnished at the lower rates, 
as proposed, not only without loss, but 
rather with financial advantage to re- 
spondents. It is also doubtless true 
that the use of their excess capacity 
by respondents would result in a low- 
er average cost for all gas produced, 
which would be theoretically, if not 
actually and immediately, to the ad- 
vantage of all respondents’ customers. 

The facts as above stated may have 
been very cogent inducements to re- 
spondents to undertake their proposed 
space-heating services, but, as we 
view it, they were not—and are not— 
sufficient to justify the separate clas- 
sification for such services or to jus- 
tify the differential between the rates, 
as proposed, for space-heating serv- 
ices and other services of respond- 
ents involving a comparable monthly 
consumption of gas. 

[2] We do not perceive why the 
fact that any particular services of 
a utility is in competition with a serv- 
ice or commodity furnished by pri- 
vate enterprise is sufficient to justify 
a separate classification for that par- 
ticular utility service. If such com- 
petition were sufficient to provide that 
justification, then a removal of the 
competition would remove the justi- 
fication; and the differential in rates, 
as between the service thus separately 
classified and other comparable serv- 
ices, would, upon such removal of 
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competition, become discriminatory. 
As hereinafter pointed out, competi- 
tion may have an important bearing 
upon the extent of the differential in 
rates as between a separately classi- 
fied service which is competitive in 
nature and other noncompetitive serv- 
ices. But such competition in and of 
itself is not sufficient to justify the 
separate classification, or to justify 
the fact of the resulting differential. 
Competition may serve as a criterion, 
or one of the criteria, for the level of 
the lower rates for a special class of 
utility service, but it does not justify 
the creation of that special class. 

[3] Nor can the justification for 
the separate classification of service, 
or the differential in rates involved, lie 
in the fact that respondents, at the 
time of the filing of the rates for such 
separate service, had a production ca- 
pacity in excess of the demands of their 


then existing customers. This is true 


because the space-heating service 
neither was, nor could be, limited by 
the amount of that excess capacity. 
Such service is, in this respect, unlike 
the so-called dump power service of 
electric utilities. In fact, the offer- 
ing of space-heating service by re- 
spondents had an immediate tendency 
and, as the evidence shows, a final re- 
sult of practically wiping out any 
excess capacity which respondents 
may have had at the time the separate 
classification for space-heating serv- 
ice was created, 

[4-6] The fact that the rendition 
of space-heating service could be fur- 
nished by respondents at such a slight 
incremental cost that it would be finan- 
cially advantageous for them to fur- 
nish such service at lower rates than 
would be charged for comparable con- 
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sumptions of gas does not justify the 
separate classification for such sery. 
ice or the lower rates therefor. | 
cannot be said that the furnishing of 
gas to one customer of a utility is un- 
like the furnishing of the same gas to 
another customer, where the amount 
of the gas furnished is comparable or 
the same, simply because the service to 
one customer is more profitable or 
advantageous to the utility than the 
service furnished to such other cus- 
tomer. To justify the separate clas- 
sification of any utility service there 
must be something about that particu- 
lar service which makes it different 
from any other service which that 
utility furnishes to the public. 

The essential fact which makes the 
respondents’ space-heating service dif- 
ferent from any other service which 
they furnish, and thus justifies the 
separate classification for that serv- 
ice, is the simple fact that gas used 
for space heating is not worth as 
much to the consumer as gas which is 
used for the other purposes for which 
respondents other consumers make 
use of gas. The price of a fuel, such 
as oil, that is in competition may very 
well be sufficient to measure or to 
limit the value of gas for space-heat- 
ing service, but the competition be- 
tween gas and such other fuels does, 
ipso facto, not create the difference 
between the value to the consumer 
of gas for space heating and the value 
of the identical commodity for other 
and different uses. This is rather 
conclusively demonstrated by the fact 
that while competition between gas 
and oil has presently ceased, neither 
the staff nor any of the respondents 
contends that ‘the separate classifica- 
tion for respondents’ space-heating 
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services should be discarded; and all 
parties agree, in effect, that there 
should still be some differential in the 
rates applicable to the space heating 
and to other services involving com- 
parable consumption. 

The difference in value between gas 
for space heating and the same gas 
for other uses furnishes the logical 
basis for the separate classification 
for respondents’ space-heating serv- 
ices because of the fundamental prin- 
ciple of rate making that reasonable 
utility rates cannot result in charges 
for any utility service which are more 
than such service is worth to the cus- 
tomer. This principle was established 
in Smyth v. Ames (1898) 169 US 
466, 42 L ed 819, 18 S Ct 418, along 
with the doctrine that utilities are 
entitled to ask rates which will pro- 
vide a fair return upon the value uf 
their property used or useful in fur- 
nishing the service for which the 
rates are to be charged. This prin- 
ciple may have been very infrequently 
applied in establishing rates for util- 
ity services, but nevertheless it has 
been the essential basis for the de- 
termination of rates for countless 
public transportation services. 

[7] The space-heating rates here 
involved amount to nothing more or 
less than adjustment clauses whose 
validity is our particular concern in 
this proceeding. Without those 
clauses, respondents’ space _ rates 
would be the same as their rates for 
general service. The effect of the ap- 
plication of such clauses is a charge 
for space-heating service which we 
think is substantially the equivalent 
of the value of the service for which 
the charges are made. 
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Possibly the respondents, in their 
original proposal of the fuel adjust- 
ment clauses here involved, may not 
have given any consideration to the 
question of whether the price of No. 
3 fuel oil was a reliable criterion of 
the value of their space-heating serv- 
ices. They may have been motivated 
rather by their desire to enjoy the 
profit which they expected to derive 
from furnishing space-heating serv- 
ice; and, in designing their rates for 
that service, may have had in mind 
the necessity for meeting the compe- 
tition of other space-heating fuels, 
rather than any idea of making such 
rates square with the value of the 
service to which such rates applied. 

[8] But the validity of the re- 
spondents’ space-heating rates is not 
controlled by the considerations which 
may have prompted them, or by the 
representations which respondents 
may have made in support of them. 
Whatever may have been in the minds 
of those who filed, or even of those 
who approved the adjustment clauses 
here involved, the essential and de- 
terminative basis of their validity 
rested originally, and must continue 
to rest, in the fact (so long as it is a 
fact) that the value of gas for space- 
heating purposes is less than the value 
of gas used, in comparable quantities, 
for other services furnished by re- 
spondents. 

We are here concerned with the 
validity at the present time of the ad- 
justment clauses in respondents’ space- 
heating rates. It is not claimed that 
they were invalid at the time of their 
original filing; but rather that such 
clauses are now not properly applica- 
ble to respondents’ space-heating 
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rates; since their space-heating serv- 
ices are not now being furnished un- 
der competitive conditions; and the 
fluctuations in the price of fuel oil 
bear no inherent or actual relation to 
the changes in the incremental costs 
incurred by respondents in furnishing 
such services. We do not consider 
that this claim can be sustained. 

[9] The inherent value of gas 
for space heating is neither created by 
so-called competition with any other 
fuel, nor is it destroyed by the re- 
moval of that competition. If gas 
were sold in an open market, along 
with such other fuels, competition 
would be a factor in determining the 
price, but not the value, of such gas. 
By operation of competition or other 
factors the price of gas, under such 
competitive conditions, could change 
even though the value of the gas 
should remain the same. But gas is 
not sold in an open market and its 
price is fixed by regulation and not by 
competition. 

In fixing the price of gas for space- 
heating service, by the approval of 
the rate schedules here involved, the 
proper aim of the Commission was 
to prescribe a rate which should be, 
as nearly as possible, the full value 
of gas for space-heating purposes. 
And whether or not so considered by 
those who participated in the filing 
or approval of such rates, the value 
of gas for space-heating purposes was 
properly measured by the value of 
space heating when provided by 
means of the fuel most nearly com- 
parable in efficiency and convenience 
with gas. And we think the value of 
space heating by means of that com- 
parable fuel was reliably measured 
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by the price of that fuel in the open 
market. 

Accordingly, the rates as approved 
were effective, if not consciously de. 
signed, to provide a cost of space 
heating that was nearly the same as, 
but nevertheless somewhat more than, 
the value of space heating when pro- 
vided by means of oil. In other 
words, the full value of gas used fora 
given amount of space heating was 
considered to be something in ex. 
cess of the cost of providing the 
same amount of space heating by 
means of oil. 

To meet the practicalities of rate 
making it was proper to consider 
that the market price of the No. 3 fuel 
oil was a fair index of the cost of 
space heating by oil; that this cost 
was a reliable measure of the value 
of gas for space heating; and that 


index was then related and applied to 
the rates for space-heating gas so 
that the cost of space heating, under 
such rates, would be in excess of its 
cost by means of oil; and such ex- 
cess would always be substantially 
the same. 


[10] It seems to us that the value 
of space heating by means of oil is 
still just as reliable a measure of 
the value of gas for space-heating 
purposes as it was at the time th: 
rates here involved were approved. 
True, competition between gas and 
oil for space heating has been re- 
moved temporarily; and the cost of 
space heating by means of oil has 
been subjected to Federal regulation. 
But we do not see why these facts 
result in any change in the relation- 
ship between the value of gas to re- 
spondents’ space-heating customers 
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and the value of space heating by 
means of oil to other persons who are 
not such customers. 

The result of Federal regulation of 
fuel oil prices has not been to in- 
crease them over what they would 
have been if such regulation had not 
intervened. Thus it may be true that 
the present cost of fuel oil is some- 
what less than its value. But the dif- 
ference, if it exists, is not sufficient 
to lessen, appreciably, the reliability 
of the current prices of fuel oil as a 
measure of the value of space heating 
by means of that commodity. 

If fuel oil be presently sold for 
less than its value, the application of 
respondents’ existing space-heating 
rates merely results in a charge for 
such services which is slightly less 
than the full value thereof. To that 
extent, and to that extent only, can 
the rates be said to result in any un- 
due advantage to respondents’ space- 
heating customers, or to be unrea- 
sonable upon that account. 

Any such unreasonableness in the 
rates is largely theoretical and would 
be difficult to establish by proof. 
Moreover, the amount of the advan- 
tage to respondents’ space-heating 
customers is practically insignificant. 
Under such circumstances we do not 
think that the reliability of the price 
of No. 3 fuel oil as a measure of the 
value of gas for space-heating pur- 
poses, is materially affected or essen- 
tially impaired by the fact of Federal 
regulation of fuel oil prices, and we 
do not see how any more reliable 
Measure or criterion of the value of 
respondents’ space-heating services 
could be devised or obtained. 

In spite of the fact, therefore, that 
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respondents’ customers cannot con- 
vert to oil and oil users cannot obtain 
gas for space heating under existing 
Federal restrictions, we think that the 
price of fuel oil, even though it, too, 
is under Federal regulation, is still 
a reliable index of the equivalent (in 
terms of prices or rates) of the value 
of gas for space-heating purposes. 

So long as the revenues from such 
services are less han the revenues de- 
rived from furnishing the same, or 
comparable, volumes of gas for other 
classes of services, the desideratum of 
rates for respondents’ space-heating 
services is that they shall not only per- 
mit, but require, charges for those 
services which are the equivalent of 
their full value. In other words, in 
prescribing rates for any particular 
class of service of a utility, the reve- 
nues from which are not as great as 
the revenues from any other class of 
service involving similar consump- 
tions—or so that the revenues from 
the lower rates applicable to the par- 
ticular class do not recover its full 
share of the cost incurred by the util- 
ity for all classes of service—the 
aim of regulatory authority should be 
to prescribe rates for such particular 
class of service which approach, as 
nearly as possible, the rates prescribed 
for such other classes of service. The 
limitation upon this aim is the value 
of the particular service for which 
lower rates must be prescribed so long 
as it is worthless to the consumer 
than such other services. The rates 
for such particular service cannot be 
less than those prescribed for other 
services involving comparable con- 
sumptions and at the same time less 
than the full value of the particular 
service without inequity and conse- 
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quent injustice to the consumers of 
such other services. 

[11] We do not consider that the 
incremental costs incurred by respond- 
ents in furnishing their space-heating 
services—or fluctuations in such in- 
cremental costs—constitute any prop- 
er substitute for the price of fuel 
oil (or fluctuations therein) as a cri- 
terion for determining the proper 
level of respondents’ space-heating 
rates. Thus we think the contention, 
as shown by the record, as to whether 
fluctuations in the price of fuel oil 
are parallel with the fluctuations in 
respondents’ costs (incremental or 


otherwise) of producing gas, are be- 
side the mark in our determination in 
this proceeding. 

The incremental costs incurred by 
respondents in producing the gas 
used in furnishing their space-heating 


services (i.e., the additional direct, or 
out-of-pocket costs incurred in pro- 
ducing the additional amount of gas 
required for such services) may serve 
as a criterion for determining the 
minimum level of rates at which such 
services could be furnished without 
direct injustice to consumers of other 
services and palpable discrimination. 
But our proper aim is not any mini- 
mum of rates that could be prescribed 
for space-heating services without 
discrimination, but rather the maxi- 
mum of rates, within the limitations 
of the value of such services and of 
the rates charged for other services 
involving comparable consumption of 
gas. 

[12] It is clear that the rates here 
under consideration permit a recov- 
ery not only of the incremental ex- 
pense incident to respondents’ space- 
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heating services, but also some por- 
tion of the remainder of the total 
operating and other expenses compris. 
ing the total costs of furnishing te. 
spondents’ services in their entirety, 
We think this is not only proper, but 
that the rates for such space-heating 
service should be designed to te. 
cover as much of such remainder of 
costs as is possible within the limita- 
tion of the value of such services. 

Just as the incremental cost of the 
space-heating services of respondents 
serves as a criterion (although not the 
measure) of the minimum level of 
rates that could lawfully be prescribed 
for such services, so their value is 
both a criterion and a measure of the 
maximum level of rates that can rea- 
sonably be prescribed for the same 
services ; since the space-heating serv- 
ices of respondents should be made 
to bear as full a share as possible of the 
total cost of all their services—thereby 
properly minimizing as much as pos- 
sible the differential between the rates 
for space heating and other classes of 
respondents’ services involving com- 
parable consumptions. 

[13] Although perhaps not spe- 
cifically urged, there is in the record 
a contention that our refusal to sus- 
pend the further operation of the 
adjustment clauses here involved 
would, in the case of a future in- 
crease in the price of oil, result in 
an increase in respondents’ space- 
heating rates; and that such increase 
should not be permitted in view of the 
return enjoyed by respondents, un- 
der existing charges, as shown by 
their annual reports. Such, in effect, 
was the contention of the Office of 
Price Administration in the proceed- 
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ing, above referred to, which gave 
rise to this one. We did not sustain 
that contention in the previous pro- 
ceeding, and we do not think it should 
be sustained in this one. 

The notice of hearing in this pro- 
ceeding was not sufficient to apprise 
any of the respondents that any claim 
for a reduction of their rates upon 
the ground of an excessive return 
would be made. Consequently we 
have not properly before us the con- 
sideration of any such claim. 

Moreover, we think that even if 
it were shown that any of the re- 
spondents was enjoying an excessive 
return, the space-heating rates here 
involved would not be the particular 
rates which should be subjected to re- 
duction. We do not see how any 


such reduction could properly be ap- 
plied solely to the rates applicable to 
any class or classes of service which 


do not, under the entire rate schedule 
of the utility involved, bear their full 
share—on the basis of volume of 
service—of the costs of the entire 
service of such utility. 

The record in this proceeding is 
far too meager to justify any reduc- 
tion of the rates of any of the re- 
spondents upon the basis of an exces- 
sive return. But even if such a reduc- 
tion were shown to be necessary it 
would, upon that record, be the rates 
applicable to service to commercial 
and industrial customers—or even 
possibly the domestic general service 
customers—of respondents who would 
be entitled, rather than their space- 
heating customers, to such reduction. 
Justice to those other customers clearly 
prevents a reduction in rates for a class 
of service that could not be given at 
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existing rates if it were the only serv- 
ice which was furnished by the utility 
involved. 

While it may be said that some ad- 
vantage inures to the respondents’ 
consumers of other services in permit- 
ting space-heating service to be given 
at rates that cover only a little more 
than the incremental cost incurred in 
producing the additional gas required 
therefor, it must also be true that the 
consumers of such other services are 
deprived of the full advantage to 
which they are thus entitled, if a re- 
duction of rates, because of an exces- 
sive return, is applied only to the rates_ 
to service of space-heating custom- 
ers. This is because such service 
contributes least of all to the recov- 
ery of the utility’s entire cost of serv- 
ice. A reduction in rates thus effect- 
ed would not only afford its benefits 
to those least entitled to it but like- 
wise tend to prevent a further reduc- 
tion of rates to those most entitled to 
it. 

[14] We do not consider that any 
possible increases in respondents’ rev- 
enues, resulting (under the adjust- 
ment clauses here involved) from a 
future increase in the price of No. 3 
fuel oil (which may or may not oc- 
cur) is sufficient to justify the insti- 
tution of an investigation of respond- 
ents’ rates for their gas services as a 
whole. We come to this conclusion 
largely because the revenues from re- 
spondents’ space-heating services are 
insignificant in amount when com- 
pared with the total revenues from all 
their gas services; and because gener- 
al conditions are so uncertain that the 
present is not a propitious time to un- 
dertake such investigations. We so 
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stated, in effect, in a proceeding in- 
volving a proposed general increase in 
the rates of a utility (Re Wisconsin 
Teleph. Co, 2—-U-1811 [1942] 43 
PUR(NS) 193) and we think the 
essential doctrine there expressed like- 
wise applies to the institution (upon 
our own motion) of proceedings di- 
rected to a general reduction of rates 
—unless it appears highly probable 
that such utility’s return is consider- 
ably in excess of what it should be, 
and that such excessive return is rea- 
sonably certain to continue for a con- 
siderable time. 

Consequently we do not deem it 
advisable at this time to institute any 
proceeding directed to a reduction of 
the rates for respondents’ gas services 
generally which would be predicated 
upon any alleged or assumed excess 
in the returns which they enjoy under 
their existing rates. 

It is our conclusion, therefore, that 
the essential fact which justifies low- 
er rates for respondents’ space-heat- 
ing service than are prescribed for 
their other services involving compa- 
rable consumptions is the fact the gas 
for space heating is not worth as 
much as it is for the purposes for 
which such other services are used; 
that, so long as such difference in val- 
ue continues and a resulting differen- 
tial in rates prevails, the rates for 
respondents’ space-heating service 
should, as nearly as possible, result in 
charges of all that such service is 
worth; that the fuel adjustment 
clauses in respondents’ space-heating 
rates are fairly designed and reason- 
ably effective to produce charges for 
the service involved which is all that 
such service is worth up to the point 
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where the differential between the 
rates for that and other classes of 
service disappears by operation of 
such clauses ; and that, in consequence, 
such adjustment clauses should not be 
disturbed or their operation suspend. 
ed at this time. 

Upon the considerations as stated, 
an order will be entered discontinuing 
this proceeding. 


ORDER 


It is therefore ordered: 

That the investigation instituted 
with respect to the space-heating rates 
of respondents be discontinued; and 
that this proceeding be and is hereby 
dismissed. 


PETERSON, Chairman, dissenting: 
I cannot agree with the decision of 
the majority of the Commission in the 
above-captioned matter, and in view 


of the fact that I disagree not only 
with the conclusion but with portions 
of the opinion preceding the conclu- 
sion, I feel that I should comment to 
some extent on the opinion proper 
before discussing the case affirma- 
tively. 

The majority opinion is replete 
with statements that the purpose of 
this investigation was to investigate 
the validity of certain so-called com- 
petitive fuel adjustment clauses. The 
word “validity” is used repeatedly. 
It is not my understanding that we 
were investigating the validity of the 
space-heating rate, but rather, that we 
were entering into an investigation to 
determine whether a rate, based on 
competitive fuels, should continue in 
effect when that competition has been 
eliminated. No place in this proceed- 
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ing, other than in the opinion of the 
majority, has there ever been raised 
a question as to the validity of the 
space-heating rates, and their validity 
has never been questioned by me nor 
by any members of the staff, to my 
knowledge. 

I base by interpretation of the pur- 
pose of this investigation on the state- 
ment in Brown v. Milwaukee Gas 
Light Co. 2-U-1887 (1943) 49 PUR 
(NS) 1, and on the notice of investi- 
gation and assessment of costs, in 
this case, and upon the notice of hear- 
ing, wherein in each instance we said: 

“Whereas it has been brought to 
the attention of the Commission that 
the rates for gas space-heating service 
furnished by the above-named gas 
utilities of this state contain adjust- 
ment clauses designed to enable said 
utilities to meet the competition of 
other fuels, and particularly fuel oil, 
for such space heating; and that by 
reason of restrictions presently exist- 
ing under the orders and regulations 
of the Federal government or depart- 
ments thereof such competition has 
more or less ceased to exist, at least 
for the duration of the present war; 

.” (Italics mine. ) 

The notice of hearing further 
stated : 

“Notice is hereby given that such 
investigation will be made and that 
after the expiration of ten days from 
the service hereof, the Commission 
will proceed to set a time and place for 
public hearing thereon and give notice 
thereof as provided by law.” 

It is interesting to note that the 
notice of investigation and assessment 
of costs was approved by the entire 
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Commission under date of June 15, 
1943, wherein we said that after ten 
days we would set the matter down 
for hearing. However, with no ex- 
planation in the record, the matter 
was not heard until September 9, 
1943, almost three months later. Nor- 
mally hearings on matters, particular- 
ly those instituted by the Commission, 
are held promptly after the expiration 
of the ten days referred to in the no- 
tice of investigation. 

I think I should call attention to the 
fact that the rate schedule set out on 
page 2 [p. 301 here] of the opinion is 
not the rate schedule of the Milwaukee 
utility for all consumers (except only 
industrial consumers using 1,000,000 
or more cubic feet per month), but the 
rate schedule for Zone 1 only of said 
company. Likewise, the filed rate for 
the first 200 cubic feet or less is 50 
cents, not 50 cents per thousand cubic 
feet, as stated in the opinion. 

On page 2 [p. 301 here] the Com- 
mission states that for space-heating 
gas in excess of 10,000 cubic feet the 
net base rate is 55 cents per thousand 
cubic feet. I feel that comment should 
be made on this statement, to the ef- 
fect that this is not actually the net 
base rate but is simply a starting point 
from which a lower sliding-scale rate 
can be determined. The starting 
point in this particular instance is 55 
cents, but it could well have been any 
other figure, and, as a matter of fact, 
when it was originally filed by the 
company it was 40 cents. At the sug- 
gestion of the Commission’s staff, the 
starting point was made 55 cents. 


On page 3 [p. 302 here], the opin- 
ion states that just prior to 1943 the 
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rate was 43 cents. The rate for the 
amounts of gas under discussion was 
43 cents in the Milwaukee area up to 
March 1, 1943, when it was auto- 
matically increased to 45 cents because 
of an increase on December 29, 1942, 
in the price of No. 3 fuel oil. The 
space-heating rate of the Madison Gas 
and Electric Company will be in- 
creased from 47 cents to 48 cents un- 
der its sliding-scale schedule upon re- 
ceipt of the order in this case and, of 
course, will continue to increase with 
each future increase in the price of 
No. 3 fuel oil. 

On page 6 [p. 304 here], the opinion 
states “it is urged” by our own staff 
that the fuel adjustment clauses as 
originally filed were intended to meet 
competition. I say that it is not only 
“urged” but that that is a positive 
fact, proven by the written statements 
and briefs of the companies when they 
filed the rate. The only scintilla of 
evidence to the contrary is a statement 
by one of the witnesses that in 1936 
when filing the new schedule (al- 
though in writing his company said it 
was for the purpose of meeting com- 
petition), he, personally, had another 
reason in his mind. That type of 
statement has no evidentiary value. 
It is not only “urged,” as stated in the 
majority opinion, but it is an admit- 
ted fact that one of the purposes of 
the differential in the price of No. 3 
fuel oil and the rates for gas for space 
heating is to prevent wholesale trans- 
fer of oil users to gas users in such 
numbers that the gas companies would 
be unable to supply the demand. 

Nowhere in the record can I find 
any substantiation for the statement 
on page 7 [p. 304 here] of the opin- 
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ion that the respondents claim that “ 
their rates for space heating should be 
frozen at their existing level, a change 
in the price of No. 3 fuel oil would 
make such space-heating rates dis. 
criminatory and unreasonable.” (Ital. 
ics mine.) I cannot conceive of the 
companies making such a fantastic 
claim, for if they did, they would be 
advancing the theory that their slid- 
ing scale is reasonable and nondiscrim- 
inatory by reason of the fact that gas 
is more expensive than oil, and that 
by removing the difference in the price 
of these fuels their rate would ipso 
facto be discriminatory and unrea- 
sonable. This would surely be an in- 
novation in rate legalizing. 

Neither do I find any substantiation 
in the record for the statement in the 
opinion that the respondents “claim in 
effect” that “while actual competition 

may have been suspended, 
there still exists a potential competi- 
tion which is just as effec- 
tive as if it were actual com- 
petition.” 

In their discussion on the “validity” 
of the rates, the opinion, on page 8 
[p. 305 here], states: “Both the staff 
and respondents agree, and we agree 
with them, that there was a logical 
basis, and hence a justification, for 
placing respondents’  space-heating 
service in a separate class for rate- 
making purposes.” On this, so far 
as I am concerned, there is a com- 
plete unanimity of thought and opin- 
ion. No one has raised this question 
in this proceeding, and consequently 
the many pages of discussion on the 
“validity” of the rate are wholly ir- 
relevant. It is a case of setting up a 
“straw man” and knocking him down. 
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On pages 8 and 10 [p. 305 
re], the opinion refers to the util- 
ties being in competition with “pri- 
ate industry.” I cannot understand 
hese references, as I accept the three 
rspondents as “private industry” 
iso. 

On pages 10 and 11 [p. 306 
ere], the opinion states: “In fact, 
te offering of space-heating service 
ly respondents had an immediate 
ndency and, as the evidence shows, 
ifnal result of practically wiping out 
my excess capacity which respondents 
nay have had at the time the separate 
tassification for space-heating service 
vas created.” This, in my opinion, is 
actually incorrect. It certainly does 
wt apply to the Wisconsin Public 
Service Corporation, as that company 
till has excess capacity. I assume, 
therefore, that the statement is applied 
jo the Milwaukee Company. If this 
sumption is correct, the afore-quoted 
tatement is likewise inaccurate, for 
ty the use of the Milwaukee Com- 
pany’s figures on file with this Com- 
mission it is easily ascertainable that 
although new space-heating customers 
did use up a substantial portion of the 
excess, at least an equal, if not a great- 
tt, portion of such excess was con- 
sumed by industrial customers, labor- 
ing under the abnormal war demand. 
It follows that when this abnormal 
war demand diminishes the company 
will again have excess capacity. As 
amatter of fact, a witness for the Mil- 
waukee Company testified that the war 
demand was already leveling off and 
that “we are in a period of decreas- 
ing industrial sales.” It is interesting 
here to note that some large industrial 
customers use at least as much gas in 
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a year as 200 domestic house-heating 
customers. 

The attention devoted by the ma- 
jority opinion to the concept of value 
of service and inherent value of the 
gas indicates that in their opinion 
great weight should be given to this 
factor in the determination of the rea- 
sonableness of the level of the rates 
for space-heating service. While the 
concept of value of service has a use- 
ful function in the fixation of differen- 
tial rates, it does not provide an abso- 
lute or quantitative standard for the 
determination of the reasonableness of 
such rates. Value of service is subjec- 
tive, not objective. 

“Value” is an ephemeral term. A 
single rate schedule must be prescribed 
for all space-heating customers. How- 
ever, the value may and does vary be- 
tween customers and even with the 
same customers from time to time. 

In actual practice value of the serv- 
ice is useful only as a guide in pricing 
the service, so that the demands cre- 
ated at that price level will not so un- 
balance the cost of rendering service 
that the rate would become unremu- 
nerative. 

The value of gas for space-heating 
has not, in my opinion, gone up sim- 
ply because the price of a fuel which 
was once competitive has gone up. I 
refer here, of course, to No. 3 fuel 
oil. No 3 fuel oil is no longer a meas- 
ure of the competitive level of the rate, 
since under Federal regulations cus- 
tomers may not convert from gas to 
oil or from oil to gas. Consequently, 
a gas user, who is already paying a 
premium price for gas, is wholly de- 
pendent upon the company. A fur- 
ther increase in his cost of service 
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based wholly on an increase in the 
price of No. 3 fuel oil (to which he 
may not convert) places him involun- 
tarily in an inextricable situation, 
from which there is no relief. The 
sole justification for increasing his 
rates, and only his rates, would be to 
compel him to “share the misery” with 
users of No. 3 fuel oil. 

The majority opinion says that the 
full value of the gas for space heat- 
ing should be charged. I maintain 
that the respondents in their filed rate 
schedules anticipated and did charge 
a premium above the value that the 
average consumer would pay for gas- 
heating service and that this was done 
for the express purpose of discourag- 
ing too many persons from applying 
for gas house-heating service. 

I further maintain that the respond- 
ents do not want to intimate that gas 
heating is a luxury service, because I 
anticipate that when the present heavy 
industrial demand decreases and when 
it is again possible to purchase gas- 
heating equipment, the companies may 
see fit to solicit present nonusers as 
space-heating customers, and it is as- 
sumed that their argument to the aver- 
age user will be that gas is not only a 
good fuel but a cheap fuel, not a lux- 
ury. 

On page 14 [p. 308 here], the opin- 
ion states: “In fixing the price of gas 
for space-heating service, the 
proper aim of the Commission was to 
prescribe a rate which should be, as 
nearly as possible, the full value of 
gas for space-heating purposes.” 
(Italics mine. ) 

As a matter of general principle, the 
proper aim of the Commission should 
be to authorize the lowest rate which 
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would yield a reasonable return to the 
utility. In the specific instance, be- 
cause of the existence of excess capac. 
ity, the Commission was properly con- 
cerned with the establishment of a rate 
for space-heating service which would 
utilize, but not eliminate, such excess 
capacity and at the same time reim- 
burse the company for the additional 
cost incurred in furnishing the sery- 
ice. Thus, by no means can it be said 
that “full value” was the sole objec- 
tive in fixing the level of the rates. 


On pages 19 and 20 [p. 311 
here] of the opinion, the Commission 
talks about a reduction in rates and 
says that the respondents were not suf- 
ficiently apprised by the notice that 
there might be a claim for a reduction 
because of excessive returns. The 
opinion also states that if there was 
an excessive return a reduction in rates 
should be ordered on some other class 


of service. On page 21 [p. 311 here], 
they conclude that now is an impro- 
pitious time to institute investigation 
of the respondents’ rates for their gas 


service as a whole. As I view this 
proceeding, this entire discussion is 
wholly unnecessary and irrelevant. It 
was never advanced that the returns 
of the companies were excessive and, 
as a matter of fact, anyone who is 
familiar in any degree with the filed 
reports of the respondents knows very 
well that none of the respondents en- 
joys an excessive return. This is 
merely another instance of setting up 
a “straw man” and knocking him 
down. 

There is also an intimation that 
there was a claim for a reduction of 
gas rates. This was never contem- 
plated by the staff, nor by the minority 
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member of the Commission; nor will 
I agree with the inference that the 
freezing of rates at an existing level 
isa reduction in rates. The freezing 
merely prevents an unwarranted fu- 
ture increase. 

A proper understanding of the pur- 
pose of this investigation, which was 
instituted on the Commission’s own 
motion, leads me to the unalterable 
conclusion that the question to be de- 
cided was whether the respondent 
companies should be permitted, during 
this term of national emergency and 
when inflationary forces are being 
combatted throughout the nation, to 
keep in effect a sliding-scale rate for 
house heaters which would fluctuate 
upwards on a variation of the price of 
aonce, but not now, competitive fuel, 
provided that the companies could not 
show that the increased revenue was 
necessary to continue their financial 
stability. 

In Re Wisconsin Teleph. Co. 
2-U-1811 (1942) 43 PUR(NS) 
193, 195, this Commission unani- 
mously said : 

“These are times of emergency. 
Drastic and far-reaching regulations 
and restrictions upon the ordinary 
course of business and economic activ- 
ities of all kinds are being imposed. 
Such restrictions should be accepted 
with the willingness and loyalty which 
the necessity for them demands. Pub- 
lic utilities, in the present emergency, 
should be treated in the same spirit as 
an individual or corporation engaged 
in any other business. 

“We do not look with favor upon 
proposals to increase utility rates in 
these times. There may be instances 
where some increases are necessary in 
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order to insure the financial ability of 
the utility to continue in the rendition 
of service. But rates should not be 
increased solely because the manage- 
ment may consider that its return is 
less than it is entitled to ask in nor- 
mal times. 

“We believe that so far as possible 
within the range of reasonable re- 
quirements, present rates should be 
stabilized for the duration; and so 
long as there is a ceiling on prices of 
other human necessities, the rates for 
utility services if within the range of 
reasonableness should be ‘frozen’ and 
certainly should not be regulated upon 
precisely the same considerations as 
prevail in normal times.” 

I believe that this principle should 
be followed religiously in this case. 

Although technically, in the present 
case, the application of the sliding 
scale of rates is not, under the statute, 
an increase in rates, such as needs fur- 
ther hearing before it can go into ef- 
fect, surely when the cost to the con- 
sumer increases, as it does here, the 
principle above enunciated should ap- 
ply. 

The staff has presented unrefuted 
testimony to the effect that the sliding 
scale of rates was designed (1) to meet 
the competition of No. 3 fuel oil, 
thereby attracting new customers ; and 
(2) it was placed at a level above No. 
3 fuel oil so that the attraction of new 
customers would not be too great, and 
the differential was maintained so that 
on the varying upward of the price of 
No. 3 fuel oil persons using fuel oil 
would not readily convert their heat- 
ing equipment to gas-heating equip- 
ment. I believe that that is a good 
policy during normal times. How- 
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ever, the evidence is unrefuted that 
competition with No. 3 fuel oil no 
longer exists, and persons cannot 
change their heating equipment from 
oil to gas, or vice versa. Therefore, 
the reason that the cost to the cus- 
tomer for gas should be a certain level 
above the cost of fuel oil no longer 
exists. With that reason no longer 
existing, it is my contention that the 
reason for the increased price of gas 
based solely on the increased price of 
a competitive fuel is no longer justi- 
fied. 

In the absence of competition be- 
tween oil and gas it is pertinent to in- 
quire as to what useful purpose, if 
any, is to be served by the continu- 
ance of such clauses and, particularly, 
to determine whether the claimed 
benefits to be derived by their contin- 
ued application are sufficient to out- 
weigh the additional burdens which 
will have to be assumed by space-heat- 
ing customers. The respondents have 
recited several reasons in support of 
their contention that there should be 
no change in the application of the 
automatic adjustment clauses to space- 
heating service. Among the reasons 
cited are (1) a claimed relationship 
between the price of No. 3 fuel oil and 
gas oil used in the manufacture of 
water gas which would make the ad- 
justment clauses valuable as insurance 
against further cost increases; (2) the 
narrow margin between the price of 
space-heating gas and the cost of such 
gas; (3) doubt as to the ability of the 
Commission to ascertain definitely 
when competition is restored or to take 
prompt and effective action upon 
restoration of competition; and (4) 
the general view that the present sit- 


uation represents a temporary condj- 
tion and that neither the utilities no; 
the customers stand to lose or gain 
much by the continuance of the auto. 
matic adjustment feature. 

The extent of the relationship be. 
tween the respective prices of No, 3 
fuel oil and gas oil was the subject of 
considerable evidence by both the re. 
spondents and the Commission’s staff, 
From such evidence it may be con- 
cluded that the trend of prices of No, 
3 fuel oil and gas oil is quite similar 
over a long period of years. Hov- 
ever, for relatively short intervals, 
such as for one or two years, consid- 
erable variations appear in the price 
trends. The lack of a close short-term 
price relationship is a serious limiting 
factor which makes the price of No, 
3 fuel oil an unsuitable index of the 
cost of producing gas and gas oil. 
Furthermore, these adjustment clauses 
were not designed nor intended to re- 
imburse the companies for increases 
in production costs, and their use in 
such a manner is wholly inconsistent 
with the express purpose for which 
they were designed. The need for the 
application of such clauses as “cost 
clauses” has not been demonstrated 
and, even if such need had been estab- 
lished, it has not been shown that the 
adjustment clauses under considera- 
tion accurately and adequately reflect 
variation in production cost. More- 
over, if it had been shown that it was 
necessary to increase rates in order to 
offset increased expenses, it has not 
been demonstrated in this proceeding 
that such increases should fall wholly 
on space-heating customers and to the 
exclusion of other types of customers. 
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The respondents have failed to offer 
any convincing proof that the adjust- 
ment clauses, even if adaptable for the 
purpose, should be applied to protect 
the differential between the selling 
price of space-heating gas and its cost. 
Admittedly, the rates for space-heat- 
ing gas have been designed at a level 
which would provide some margin 
over and above incremental costs. It 
is apparent that space-heating custom- 
ers could not be secured or retained if 
the rates for such service were based 
upon full average costs. Yet despite 
this, the respondents have attempted to 
prove the need for the adjustment 
clauses in the absence of competition 
on the basis of full average costs, 
either inclusive or exclusive of depre- 
ciation and taxes. The evidence pre- 
sented by the Commission’s staff 
shows that there is a margin of ap- 
proximately 13 cents per thousand 
cubic feet between the selling price of 
space-heating gas and the average cost 
of water gas production. From these 
data it is evident that there still re- 
mains a substantial margin between 
the selling price and the incremental 
cost of space-heating gas. In this case 
it should be pointed out that two of 
the three respondents are selling sub- 
stantial quantities of gas at rates 
lower than the space-heating rates, and 
if the argument of respondents was 
valid, it would demonstrate the neces- 
sity for the adjustment of the lower 
rates before adjustment of space-heat- 
ing rates. 

I am not impressed by the argument 
that it will be difficult to determine 
when competition is restored and that 
the Commission may be unable to take 
prompt and effective action to rein- 
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state the automatic adjustment clause. 
The self-interest of the companies in- 
volved should provide ample incentive 
for them to keep the Commission cur- 
rently informed on the competitive 
situation, even if such information 
was not otherwise available. The stat- 
utory powers of the Commission are 
sufficiently broad to enable it to pro- 
ceed promptly and effectively either 
by petition or on its own motion when 
the need for action arises. 

It is conceded that the present com- 
petitive situation is a temporary one, 
the termination being largely governed 
by the length of the war. However, 
that fact does not in any way elimi- 
nate the necessity for remedial action. 
If the price of No. 3 fuel oil continues 
to rise and the automatic adjustment 
clauses continue to apply, space-heat- 
ing customers will be required to pay 
increased bills for service. For a 
number of months it has been evident 
that the intervention of only one man, 
namely, Economic Stabilizer Fred M. 
Vinson, has prevented an increase in 
the price of oil. Petroleum Codrdi- 
nator Harold M. Ickes has repeatedly 
requested the Office of Price Adminis- 
tration for an increase of not less than 
35 cents per barrel in the price of 
crude oil. The refusal of Mr. Vinson 
to approve such an increase has been 
the subject of considerable Congres- 
sional inquiry and discussion, and at 
the present time action is on foot to 
remove the entire petroleum price pol- 
icy from the Office of Price Admin- 
istration and vest such matters in the 
Office of Petroleum Coordinator. If 
this move is successful, it is apparent 
that the price of oil will be increased 
since the Petroleum Codrdinator has 
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been a leading advocate of increased 
prices of oils. 

An increase of as little as 35 cents 
a barrel on crude oil may well result 
in such increases in No. 3 fuel oil as 
to raise the price of space-heating gas 
another 2 cents per thousand cubic 
feet. This added to the 2-cent increase 
of March 1, 1943, would increase the 
costs in the Milwaukee area to some 
consumers to somewhere between 8 
and 9 per cent cent over their Febru- 
ary, 1943, cost. Although an in- 
creased cost to the 4,000 customers in 
the Milwaukee area and the 500 cus- 
tomers in the Madison area may re- 
sult in an insignificant change in the 
rate of return of the companies in- 
volved, particularly after payment of 
income taxes, it is of serious moment 
to the individual consumer who is pay- 
ing from 8 to 9 per cent more on his 
fuel bill. 

From a rate of return standpoint 
this increased cost to the consumer 
helps the companies very little, but it 
does result in a substantial increase in 
the price of living to the consumers, 
and under the circumstances of this 
case I feel that it is our duty, as a 
regulatory body, to do our utmost to 


prevent this inflationary spiraling of 
living costs. 


Conclusion 


From the above I reach the concly- 
sion that there is no _ justification 
shown for charging the consumers 
more for gas than they are presently 
paying. If the validity of the sliding. 
scale rate were the subject of this 
proceeding, the lengthy and learned 
discussion in the majority opinion 
would have been very helpful in the 
disposition of this matter. However, 
upon careful review and consideration, 
I cannot help but feel that the entire 
question of validity is wholly irrele- 
vant. I sincerely regret this disagree- 
ment on something as fundamental as 
the issues properly before the Com- 
mission. However, I would be derelict 
in my duty if I did not arrive at my 
conclusion in the light of the issues as 
I understand them. My conclusion 
that the rates should be frozen at their | 
present levels is fortified by the knowl | 
edge that such a decision would te 
dound not only to the benefit of the 
consumers but at the same time would 
require a minimum financial sacrifice 
on the part of the respondents. 
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Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 


ments of new literature and changes in personnel. 


International Harvester Creates 
Separate Motor Truck Division 


pote McCormick, president of Interna- 
tional Harvester Company, recently an- 
nounced the creation of a separate motor truck 
division of the company to have entire control 
of design, production, and distribution of In- 
ternational trucks. 

P. V. Moulder, former assistant to the sec- 
ond vice president of the company, has been 
appointed general manager of the new Interna- 
tional truck division and will report directly to 
the president of the company. 

Mr. Moulder’s jurisdiction will include the 
motor truck factories at Ft. Wayne and Indian- 
apolis, Ind., and Springfield, O.; the motor 
truck engineering department at Ft. Wayne; 
and all exclusive motor truck sales operations, 
both wholesale and retail, in the United States, 
as well as exclusive motor truck dealers. The 

















DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 
Founder of Tree Surgery 


Keep ‘em Falling. 


We mean the trees that endanger 
your lines — and the branches 
that have carried new growth up 


into your wires. You can't risk 

service interruptions now. Call in 

Davey men. 

Always use dependable Davey Service 
DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 
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company’s combination motor truck and farm 
equipment sales branches and combination 
dealers will be managed co6peratively by the 
International truck division and other inter- 
ested departments of the company. 


A-C Issues Bulletin on Fractional 
Horsepower Drives 


A NEW 44-page bulletin describing its com- 
plete line of fractional horsepower tex. 
rope V-belts and sheaves has been released by 
Allis-Chalmers, Milwaukee. 

Bulletin B6249 offers simplified engineering 
data for fractional horsepower drives. Horse- 
power ratings are based on driven revolutions 
per minute and on belt velocity. Also included 
in the new book are working formulas from 
which correctly-engineered fractional horse- 
power drives can easily be derived. 

Illustrated with installation photographs, line 
drawings and selection tables, the bulletin will 
be of interest to operators and manufacturers 
of light duty power tools, fans, blowers, 
pumps, stokers, oil burners, processing equip- 
ment, numerous appliances. 


Cochrane Corporation Receives 
Army-Navy “E” Award 
 Bigsineeiss- Corporation of Philadelphia, 

since 1863 manufacturers of power plant 
equipment, specializing on water conditioning 
equipment, filters, blow-off systems, steam 
specialties and flow meters, have been given 
the Army-Navy “E” Award for excellence in 
production. 
Presentation ceremonies took place at the 
plant February 15th. 


Bostitch Offers New Tool for 
“Wrap-Around” Stapling 
A MAGAZINE-FED stapling plier which wraps 
the staple around the work in much the 


same manner as the conventional hog-ring plier 
but many times as fast, has been announced 





“"MASTER*LIGHTS" 


© Portable Battery Hand Lights. 
® Repair Car Roof Searchlights. 


© Hospital Emergency Lights. 


CARPENTER MFG. CO. 
197 ASTERtLiCnT*MAnERS” 
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ROBERTSHAW ON 
20 RADIO PROGRAMS | 
COAST TO COAST!. 


equip- 
Si ves 
siphia, Tratie leading women’s ser- Robertshaw Oven Heat Con- 
_ Plant vice programs over 36 stations _trolscan aid in wartime fuel and 


ioning 
steam 
given 
nce in 


at the 


wraps 
ch the 
x plier 


in leading range markets from 
coast to coast are being used 
by Robertshaw to carry its mes- 
sage to millions of homemakers 
many times each week. 

These radio programs tell how 


food conservation. At the same 
time, they are educating home- 
makers to look for the advan- 
tages of Robertshaw Oven Heat 
Controls when ranges are again 
available. 


yunced Ke ; 


). ROBERTSHAW THERMOSTAT COMPANY * YOUNGWOOD, PENNSYLVANIA 
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INDUSTRIAL PROGRESS—( Continued) 


Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly — 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 

iving a dependable grip on both con- 

uctors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


PENN-UNION 


[om OF. 82s UF On @ ok ® | FITTINGS 





by Bostitch. Sixty to sevent 
plied with one loading. 


Devi : a orces this Bost 
plier is now available in limited waded 


civilian industries engaged in im 
duction. Write for free folder to “Bout 
159 Division St., East Greenwich, R. I. 


Portable High-Voltage Testi 
Set Designed by G-E 


A NEWLY designed portable high-vo} 
testing set with a rating of 300 kvaat 

000 or 60,000 volts has been announced by ¢ 

eral Electric’s transformer division at P' 
field. The equipment is suitable for high-po 
tial tests on generators, motors, cable 

ee and short sections of transmi 

ines. 


L. F. Grammes & Sons Win “ 


ES GRAMMES & Sons, INc., Allentown, 
* peacetime manufacturers of 
panels, dials, instruction plates, electrical 
nectors, metal stampings, wire formings 
assemblies, were recently awarded the A 
Navy “E” Pennant for high achieveme 
War Production. 


president of the Jeannette, Pa, firm. 
Mr. Owens brings to Elliott Compan 
years of practical design experience. 


~ Universal Dealers Receive 
Prospectus 


UGGESTIONS for setting up the “‘U’ Plar 
‘Vv’ Day” in their stores and for ge 
ready for postwar selling are covered 
prospectus recently issued to Universal 
ers, The 20-page portfolio shows how the 
Plan will help the dealer business today 
how the plan puts postwar business on 
dealer’s books and indicates point-of-sale i 
tification with national advertising thra 
use of the free promotional kit. 
Designed in four colors the “U” Plan 1 
pectus outlines the way by which the dé 
benefits from applying this formula of § 
war planning and stresses the need for 1 
dealer participation in war bond activities 





DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Too 
They’re Built for Hard Work 
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SAVE 50% 
IN TIME AND MONEY WITH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
afew days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical methiod for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Chicago Detrolt Montreal 
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ON A FINE JOB, WELL DONE! 


The Treasury “Star’’ Flag marks plants with at least 90% 
of personnel participating in the Payroll Savings Plan to 
at least 10% of gross payroll, and also having reached, 
or topped, a War Loan Drive quota! 


The successful close of the 4th War Loan Drive finds many 
more ‘Star’ Flags than ever before. To these, the thanks 
of the nation, and the appreciation of the Treasury for a 
great job. And to those who didn't quite win the “Star” 
go equally sincere thanks—and may they soon join the 
“Star” fliers! 


One thought that many concerns have found helpful in 
stepping up their Payroll Savings Plans is this. In many 
cases the Treasury Representative in a plant has been 
able to point out that during Loan Drive periods em- 
ployees found it possible to spare much more than they 
had counted on, and that—when properly approached— 
a very substantial fraction of such employees will decide 
they can afford an increase in their current Payroll Sav- 
ings Plan. 


ters ALL weep Talk this over with your Treasury Representative—it 
BACKING THE ATTACK offers important possibilities when correctly handled. 


wim WAR BONDS The Treasury Department acknowledges with appreciation 
the of this age by 
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ILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 


CRESCENT 


PERMACORD 
1 CORDS aad CABLES 


CRESCENT PERMACORD is a tough, flexible, 
heavy duty portable cord or cable for use on IN- 
DUSTRIAL portable drills, appliances, construc- 
tion and mining machinery and welding equipment. 


Durable 


The flexible rubber-insulated copper conductors are en- 
closed in a protective jacket of rubber, vulcanized to an outer yw» 
covering of heavy, impregnated, hard-twisted Seine twine. - 
This construction gives maximum flexibility and protection » 

= 
ad 


from abrasion, crushing, heat, oils, greases and weathering. 
PERMACORD is made in sizes from #18 AWG to 1,000,000 
CM, as well as in standard sizes of WELDING CABLE. 


a 
Proven in Serwice “ 


PERMACORD has been used for years principally by steel 
mills and mines for their most severe portable cable jobs. 


(resell InsulatedWire & Cable Co. 


Trenton, N. J. 
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MORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABLES 
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PREPARE TODAY— 
for a Competitive Tomogr 





et 


Have you checked the cost of oper- ZA cated. Plants which neglect this precaution ma 
ating your boiler plant recently? Are drop behind in the race. 


you sure that it is producing each pound of — Hundreds of industrial plants and commerci 
steam at the lowest possible cost? buildings are now benefiting from low co 
Post war must mean competition, when your — steam production with TODD combustion equig 
industrial life will depend on your plant's ability | ment. Are you? Plant managers who plan aheo 
to manufacture the best product at the lowest _—_-will be ready to take advantage of the fir 
cost, Remember that steam is one of your im- opportunity to secure TODD liquid or gaseo 
portant raw materials. Make that check of your _—_— fuel burners. So, prepare today for a compe 
steam costs right away and compile specifica- tive tomorrow! TODD will be glad to aid yo 
tions for any improvements which may be indi- with an impartial survey of your boiler plan 


— | 





CORPORATION 
SUIPMENT DIVISION) 


New York 1, N. ¥- 
R, N. J. 
BARBER. * 


TODD SHIPYAR 
(COMBUSTION EQ 
601 West 26th Street, 


HOBOKEN 
BROOKLYN | eetoN HoUST 


: GELES SAN FR 
Los BUENOS AIRES 


ON THE FIRING LINE OF AMERICA’S WAR PRODUCTION FRONT 
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MOVING 
WAR! 


his is a dirt-moving war ... a tractor 
yar, As a two-star general of the Army 
ngineers puts it: “Victory seems to 
avor the side with the greatest ability 


lo move dirt.” 


Everywhere our fighting forces go, 
ou'll find dirt-moving crawler tractors 
t work, building roads, smoothing shell- 
om landing fields, pulling heavy guns, 
andling aircraft bombs. 


The Armed Forces have first call on 
ternational TracTracTors today. 
hat’s why so few new ones are avail- 
The new Trac- 


TracTors you need so much today, to 
replace badly worn equipment, are more 
urgently needed on the fighting fronts. 


Many of your old Internationals have 
a lot of work-hours left in them. Keep 
those tractors well serviced. Work 
closely with the International Indus- 
trial Power dealer. He has the skilled 
servicemen, the well-equipped shop, and 
the stock of International Parts to help 
keep yuor TracTracTors plugging on 
the home front, backing up the military 
TracTracTors on the battle front. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago 1, Illinois 


BUY BONDS::-8BUY MORE BONDS 


INTERNATIONAL 


Industrial Power 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly March 2, 





“Immediate 
INCREASE 
in REVENUE 











will result from 
almost any investment 


in mever = 
matutenance 


indian Hill Tank, Cincinnati, Cbie 


a allow your meters to become inoperative before be- 
ing removed from service you may have the same experience 
as the Cincinnati Water Works. When, on a survey, they 
tested 40 water meters from a typical residential street, 36 of 


them would not even move on 4 gallon per minute. 


V4 hen you remember that 13% of all water used in do- 
mestic sevice is around 4 gallon per minute or less, it is not 
hard to see the importance of regular meter testing and 


repair in protecting your revenue. 


@Trident representatives, in traveling their 
territories, have obtained a_ practical 
knowledge of meter shop practice, and 
will be glad to assist you with your plans. 





NEPTUNE METER COMPANY ¢ 50 West 50th Street » New York 20, N.Y. 
Branch Otfices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE.. 
DENVER. DALLAS, KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 

Neptune Meters, Ltd.. Long Branch. Ont., Canada 
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ALUMINUM CABLE STEEL REINFORCED 


Resistance, 


4 opper 
le 
ohms per mile 


equivalent, 


A.W.G ss, (o17% at 


Even before the war, experienced operators Your promotion department is doubtless 
had realized the wisdom of building lines all set to teach farmers and homemakers 
with adequate conductors. Some were how to make their work lighter by using 
obliged to install voltage boosters to take more electricity. Manufacturers of electrical 
careof expanding demands. Others were tak- appliances will certainly do likewise, just 
ing down and replacing conductors which as soon as they can resume production. Plan 
had proved too small to deliver the power. on plenty of conductivity to take care of 
Designers of electrical lines can profit by these growing loads. 

this lesson so many others have learned. Alcoa engineers will gladly assist you 
Your lines must not place a barrier in the in the selection of the proper size of 
way of such expansion. Revenue is depend- A.C.S.R. Write to ALUMINUM CoMPANY OF 
ent upon their ability to deliver power when America, 2134 Gulf Building, Pittsburgh, 
and where it is needed. Pennsylvania. 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « « 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANOISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








pmrox FOL), Bacon « David, anc: sare cus 


CONSTRUCTION ‘ APPRAISALS 
OPERATING COSTS Engineers INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








GANNETT, EASTMAN & FLEMING, INC. 
ENGINEERS 


Harrisburg Pennsylvania 











GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 


Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 

















CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations-—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. -=* Washington, D. C. 
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PROFESSIONAL DIRECTORY (continued) 





J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Management Reo: 

Consulting eering Mergers 
Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 











Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK ¢ CHICAGO «© HOUSTON « PITTSBURGH 
SAN FRANCISCO e¢ LOS ANGELES 














WELSBACH ENGINEERING and MANAGEMENT CORPORATION 
Utility Appraisals +» Engineering » Construction » Street Lighting Maintenance 


Consultants on All Phases Utility Operations 
General Office: 1500 Walnut St., Philadelphia 2 





(Professional Directory Concluded on Next Page) 
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Albright & Friel Inc. 
Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


A. S. SCHULMAN ELEctRrIic Co, | 
Contractors 


TRANSMISSION LINES—UNDERGROUND Distay. | 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS ; 


537 SoutH Dearsorn ST. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 





Mark WOLFF 
Public Utility Consultant 
261 Broapway, New York, N. Y. 


Representing the Public Exclusively 
Since 1914. 








J. W. WOPAT 


Consulting Engineer 


Construction Supervisios 
Appraisale—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 








struction of Public Utility Properties 
4706 BROADWAY KANSAS CITY, 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 








JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 

DESIGN AND SUPERVISION VALUATIONS 

ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 





Maximum H,S 
removal per Ib. 


t 


of Oxide! 


num sulphur re- 
actory’’ purifying 
of incidental 
aily for maximum 


made specifically for max 
moval is not justa ‘‘s 
medium merely by vi 
properties, but is made e 
capacity and activity, max 
and shock resistance. As such 
you will find Lavino Acti 
any close rival — comparing 


1 trace removal 
e do not believe 
ted Oxide has 
ost, comparing 


performance and comparing savings 


We'll be glad to tell you all about its remarkable 





record; just write a note on your letterhead to 





JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 
Appraisals - cnvesientions « Reports 


connection w 
reciation, fixed capital 


FE. J. Lavino and Company 


1528 Walnut St. 


Philadelphia 





in 
rate inquiries, 


reclassification, orig cost, security issues. 
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LET'S BE REALISTIC 


There are a lot of enchanting promises floating around about a fantastic 
world we will be living in after the war. Fine—it can't come too soon, but 
it looks like the demands of rehabilitation will determine the course of 
events after the costly struggle is over. 

The order of things during the postwar period will of necessity, call for 
rigid economy throughout the entire program of living. It is natura! to 
assume that some changes will be made, and then only where a saving 
can be effected. 

The day dream world is very likely to be out of grasp for a little while to 
come. People as a whole are not so much concerned about fancy frills 
or novel ways of doing things as they are about getting back some of the 
basic comforts now denied by war priorities, and among the first of these 
is automatic heat—assured by the Mercoid time proven way of efficiency, 
accuracy and trouble-free performance. 


THE MERCOID CORPORATION, 4219 BELMONT AVE., CHICAGO 41, ILL. 


See 
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Stone & Webster Engineering Corporation ..... 


T 
Todd Shipyards Corporation. ..............-- 


Vv 
Vulcan Soot Blower Corp. 


w 


Welsbach Engineering and Management 
COPPOFREHON « .......-c.ccecceceseonesencsncnsenceesesesesenerersaen aaa 


Wolff, Mark, Public Utility Consultant .....-- 
Wopat, J. W., Consulting Engineer -....- ete 
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GANGWAY for YICTORV £ 


Slashing, tank-busting Half-Tracks by Autocar . . . Combination 
Gun Motor Carriages, deadly against strafing aircraft .. . swift, 
armored mobility of many types for the Army, Navy, Marine Corps, 
and Air Forces. At every invasion point of American forces, Autocar 
has helped to win the beachhead. ...Victory is a great teacher. When 
the war is won, this heavy-duty fighting will be transformed into 
heavy-duty, low-cost-per-mile transportation—these heavy-duty 
fighters into the heavy-duty trucks that bear a famous name. 


AUTOCAR TRUCKS 


MANUFACTURED IN ARDMORE, PA. KEEP PRICES DOWN! 
SERVICED BY FACTORY BRANCHES FROM COAST TO COAST Hold War Bonds 
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would also permit more time for engineers of ope 
companies to plan the best use of equipment, as th 
utilization of electricity further develops and — 

load concentrations increase...” __ 








EPETITIVE manufacture ‘of heavy group, the great gain comes in reduc- 
power apparatus of standard de- ing the time-consuming design. work 
sign makes possible more effective applied to perfection of detail. Your 
use of engineering talents by the user planning can concern itself with in- 
as well as the builder. Agreement on proved co-ordination in utilizing 
this point by leading engineers in the factory-assembled units in the system 
utility industry has done much to -—a field offering far greater: oppor 
convince General Electric that its tunities for economic gains. 
present program is on the right track. Bdrm our experience with repeti- 
How. the builder can. improve his tively built unit substations, we can 
engineering effectiveness is easy to back up this reasoning with facts and 
see: More men can be employed-and figures. These data will be highly te 
“greater expenditures made on;,funda- assuring, we believe, to those who 
mental design improvements for new are “on the fence’ as toithe effect of 
models, yet the engineering cost per repetitive manufacture..upon engl 
unit will decrease. neering progress. General Electric Co, 


For the operating company anxious Schenectady, N. Y. 


to make best use of a highly com- GENERAL @ ELECTRIC 


petfent engineering staff.or consulting 301-1008. 110 - 
Every week 192,000 G-E employees purchase more than a million dollars’ worth of War Bonds. ae 
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